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DISTRICT COURT, LEE COUNTY, IOWA: NOVEMBER TERM, 1848. 
[ Before Otney, Judge. ] 


Tetrorp v. Barney. 


Lands not under Indian government, but held by individual Indians as tenants in com- 
mon, are subject to the jurisdiction of the State or Territory in which they lie. 


The Half Breed Tract, after Congress released the reversion to the Half Breeds, became 
subject to the jurisdiction of lowa; and the partition, made in 1841, by the Ter- 
ritorial Court, is valid, and is conclusive evidence against all persons, of legal title in 
those to whom the shares were allotted. 

Partition, under the Act of 1839, is not the severance of an actual possession, but of 
the title in the abstract, and binds the parties by estoppel, and proves title prima 
facie against strangers. 

A Court of general jurisdiction is one which has the powers that are not withheld, and 
a cause not shown by the record to be out of its jurisdiction, is presumed to have 
been within it. 

A Court of special jurisdiction is one which has only the powers conferred; and a cause 
is presumed to have been out of its jurisdiction, which is not shown by the record 
to be within it. 

If, by presumption or averment, the cause appears to be one which the Ceurt had power 
to decide, the decision, however illegal, is valid until reversed; and those on whom 
it professes to operate, are presumed to have had due notice by writ or publication, 
unless the contrary appears. 

The probate of a will on the testimony of one witness, whilst the statute requires two, 
is valid until reversed. 

A judgment assented to is not a mere contract in pais, especially if consent be merely 
superadded to actual adjudication. 

Uncertainty in pleading is cured by a certain judgment, if the allegations open the door 
to the necessary proof. 

A trustee of the legal title may convey by agent, though an agent, to convey title held 
by another, must act in person. 

The statute does not dispense with proof of an agent’s power to convey land. 


Title under a fraudulent judgment is good to an innocent purchaser. 
Vox. I. x. s.—No. 9. 49 
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Can a judgment be impeached collaterally for fraud? Not in Iowa, since Webster v. 
Reid, 1 Iowa R. 467. 


The decisions of the Territorial Supreme Court are binding on the District Courts of 
the State. 

This was an action of right, (ejectment,) for one hundred and 
sixty acres of land, parcel of the “ Half Breed Tract.” 

The Sac and Fox Indians ceded to the United States, in 1824, 
“all their lands in Missouri,” by metes and bounds which included 
a small tract in Iowa, between the Mississippi and Desmoines 
rivers, ‘it being understood that the small tract between the riv- 
ers, &c. is intended for the use of the Half Breeds, &c., to be 
held by them as other Indian lands are held.” In 1832, the Sacs 
and Foxes ceded their lands in lowa, adjoining the tract, and re- 
moved West. In 1834, Congress relinquished the reversion in the 
tract to the Half Breeds, “ with full power and authority to trans- 
fer their portions thereof by sale, devise, or descent, according to 
the laws of the State of Missouri.” In 1841, the tract was par- 
titioned by this Court, and this lot was set off to Marsh, Lee & 
Delavan, who conveyed to the plaintiff’s testator. 

The statute, under which the partition was made, is sufficiently 
set out in the opinion of the Court. The record of the partition 
is very voluminous, and shows the following facts : 

Josiah Spalding and others filed their petition, representing 
“that they have a legal title to, and are seized in fee simple of, 
twenty-three and one third full shares, and five thousand one hun- 
dred and thirty-five acres of land in that tract, commonly called 
the ‘ Half Breed Tract, situate, &c., bounded, &c., and contain- 
ing one hundred and nineteen thousand acres, more or less, to- 
gether with one full share, and one sixth of a share, in Keokuk, a 
village situate on said tract. The particular interests here claimed 
are as follows: 

“J. S. claims one half of a full share, under Margaret Antaya, 
a Half Breed, &c.,”—defining the claim of each, and its deriva- 
tion ; “ and that Euphrosine Antaya,” and others by name, “ their 
heirs and assigns, and other persons, whose names and places 
of residence are unknown to your petitioners, are tenants in 
common with your petitioners in said premises.” The petition 
was sworn to by the plaintiff’s attorney, as true to the best of 
his knowledge and belief. A summons to the defendants named 
was returned “not found ;” and “notice as the law directs” was 
ordered, and was published in one paper twelve weeks, at Bur- 
lington, “that a petition was filed on, &c., by, &c., against, 
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&c., and is now pending, wherein the petitioners pray that par- 
tition be made of the following real estate, &c.; and the said 
defendants, and all other persons interested in said property, are re- 
quired to appear and answer said petition, on, &c., or the pro- 
ceedings had in the cause thereafter will be binding and conclusive 
on them forever.” ‘The defendants named, except Euphrosine An- 
taya, and others not named, came in and answered, setting forth 
their titles, and by consent, the Court, without jury, tried the cause ; 
and being satisfied by sufficient proof that the publications required 
by the act had been duly made, and no other persons appearing, 
or making any claim or objection, and the claims, proofs, and con- 
veyances of all the parties being heard and considered, adjudged, by 
virtue of its authority under the statute, and with the consent of the par- 
ties, that the shares were one hundred and one; that Marsh, Lee 
& Delavan, trustees, &c., under articles, &c., exhibited with their 
answer, were entitled to forty-one shares, &c., defining the rights 
of the parties. Partition was ordered to be made accordingly, 
upon the basis of a plat agreed on by the parties; and it was de- 
clared that all other persons were barred from claiming title in the 
lands. The partitioners departed from the plat where that de- 
parted from the truth, and divided the land as they found it on the 
ground, including islands not on the plat. The report was con- 
firmed upon argument, an error in the number of shares being 
corrected by consent, and the shares were allotted by ballot, and 
the partition and allotment were adjudged and decreed to be firm 
and effectual forever. 

The plaintiff having read the treaty of 1824, and the act of 1834, 
offered the record of the partition. The defendant objected, that, 

1. The Court had not jurisdiction to make the partition. 

2. It is not evidence against the defendant, a stranger. 

3. It is not evidence of legal title. 

These and some incidental questions were argued at great 
length by J. C. Hart and Cyrus Waxker for the plaintiff, and Geo. 
C. Dixon for the defendant. 


By tue Courr. On the question of jurisdiction, several points 
have been made. The first is, that this was Indian land, on which 
the Court could not exercise its power to make partition. 

The argument is, that, by the treaty, the Half Breeds had the 
right of possession and govermental jurisdiction ; and the act of 
release added the fee and the right of alienation; that there is no 
evidence that they had aliened when this partition was made ; 
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and that, had they done so, any or all of them, jurisdiction re- 
mained, though title departed from them, and therefore, without 
reg rd to title, the land was Indian land. 

Indian land possesses no intrinsic quality distinguishing it from 
domesticated land, and enabling it to repel the jurisdiction of civil- 
ized people. An Indian tribe, or other political community or na- 
tion, cannot, on becoming extinct, or on abandoning its territory, 
leave behind it, adhering to the land, a thing called jurisdiction, 
capable of excluding other jurisdictions from the vacant territory. 
Much less could this be effected by an imaginary tribe, having no 
existence in fact. 

This tract was within the territory of Iowa, and unless jurisdic- 
tion of it actually belonged to some other existing political commu- 
nity, it belonged tolowa. The right to govern it was not in the Sacs 
and Foxes. They had parted with that right by the treaty of ces- 
sion. By that treaty, they ceded all their lands in Missouri, em- 
braced in specified limits. Ifit be said that this land was not in Mis- 
souri, the answer is, the metes and bounds included it, and these 
must prevail. It was not reserved for the use of the Half Breeds, 
but granted for their use. The Indians say to the United States, 
We give you so much land—this for you—that for the Half Breeds. 
They parted with all their rights—possessory title and political ju- 
risdiction. The right to occupy went to the Half Breeds. The 
right to govern went somewhere, either to them or to the United 
States. It could not go to the Half Breeds, unless they were, 
or should become, a political community. That they might, by 
assuming that character, have clothed themselves with jurisdic- 
tion of their territory, is not material, unless they really assumed 
that character. It is not material what answer the treaty alone 
would give to the question of jurisdiction, for it does not stand 
alone. Ten years after, when the Indians had ceded their con- 
tiguous lands, and with them had migrated, many of the Half 
Breeds, leaving a few females, who had married white men, and 
a few drunken vagrants, to annoy the whites, who were be- 
ginning to occupy the tract as well as the ceded land, and when 
no semblance of a Half Breed community existed, or could be 
constructed of the remaining materials, Congress, in view of these 
circumstances, released to them the fee in reversion, and the right 
of pre-emption, severed their joint tenancy, invested them indi- 
vidually, their heirs and assigns, as tenants in common, with the 
allodial fee simple, and prescribed the rules of alienation and de- 
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scent, instead of leaving that matter to their own municipal regu- 
lations. The intent of Congress to place this land on a footing 
with other lands, to which the Indian title and sovereignty had 
been extinguished, could hardly be made more manifest by express 
words. The act treats the Half Breeds not as a people competent 
to govern, but as natural persons subject to our national govern- 
ment. They needed laws, and Congress gave them laws, expect- 
ing the land, by operation of these laws, to find its way into the 
common mass of real estates, thus discountenancing every idea 
of Indian jurisdiction. When this partition was made, there was 
not, and at no time since the treaty had been, an existing tribe to 
govern the tract: the materials for constructing such a tribe were 
hopelessly scattered and lost; Congress, in whom was the sove- 
reign power, had declared them mere individuals, requiring other 
lawgivers than themselves; the land had lost its distinguishing 
marks ; and Wisconsin and lowa successively had exercised over 
it legislation, adjudication, and administration, without question 
or doubt of right; it was occupied by whites, who had mostly pos- 
sessed themselves of the titles in common tenancy, and had spotted 
it over with farms and villages, and had done and suffered such 
innumerable acts of civil and criminal jurisdiction, as, if now held 
void, would bring upon a community of thousands, chaos of rights 
and ruinous calamities. And to what good? To protect from 
wrongful encroachment the rightful jurisdiction of a political com- 
munity which never existed, and whose future existence had been 
in effect prohibited by Congress, and had ceased to be possible in 
fact. But how do we know these facts? The Court knows the 
territorial limits of its own jurisdiction, and, if deforced from a 
part of its county so preoccupied, it will look into the current his- 
tory for the facts which work the exclusion. 

Stress is laid upon the fact, that the act of release authorized 
transfers of title according to the laws of Missouri. It is urged, 
that if Congress designed the land to fall under the jurisdiction of 
the territory of Michigan, since Wisconsin, finally lowa, it would 
have left it to the operation of the laws of that territory. The 
officers and organized counties of Missouri, were probably most 
accessible ; but whatever may have occasioned this singular pro- 
vision, its terms can be satisfied by treating it as a personal privi- 
lege to the Half Breeds, instead of a permanent incident to the 
land. So applied, it may have been a convenient, and is now a 
_ harmless provision, and loses its force as an argument against our 
jurisdiction. 
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The practical exposition of tlis subject by the several govern- 
ments, and by the community, received the sanction of the Su- 
preme Court, in Webster v. Reid, 1 Iowa Rep. 467; and whatever 
view this Court might have taken of the merits of the question, 
which have been examined out of respect to counsel who have 
labored it so competently, that case must have furnished the law 
for this. 

But it was not enough that the land could be partitioned. The 
Court must have been called upon, by a case presented, to exert its 
partitioning power ; for it could not undertake the business upon 
its own motion. Itis said that no such case was made, and that 
the proceedings were coram non judice and void. 

The petition described the land with certainty, averred that the 
parties owned it in common, and asked to have it divided among 
them. The parties came into Court, brought in the subject matter, 
and asked the Court to act. 

And the Court acted. It matters not that it should have acted 
otherwise. Had it power to act at all? Could it have sustained 
a demurrer to the petition, and given judgment for the defendants ? 
This cannot be doubted. And this power is jurisdiction of the 
case. ‘The petition was truly uncertain in that it did not give the 
ratio of each plaintiff’s interest to the whole, and each defendant’s 
also, or aver ignorance of it. But, if demurred to, it might have 
been amended to more particularity, or to some excuse for its 
absence. The door was open to all evidence of title that could 
be found. Perhaps it appeared upon the trial, that the Half Breeds 
were scattered among the Indians and whites, and could not be 
traced in their wanderings, nor identified when found; that after 
the act of release, they were sought by sharpers, and induced to 
convey many times in succession ; and these titles, good and bad, 
were hawked about, and fell into the hands of non-residents, until 
confusion had become so utterly confounded, that how many, and 
who were owners, and what were their relative rights, baffled hu- 
man means to ascertain. From all the light the Court could get, 
it found the number of Half Breeds to have been one hundred 
and one, when their joint estate was severed, and made a tenancy 
in common, and that these one hundred and one shares had be- 
come, and were the property of the persons named in the judg- 
ment, in the ratios there stated ; and this finding reduced the mat- 
ier to certainty, and closed the door against objection on that 
ground, Who shall be deemed parties to the judgment, is not 
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now the inquiry. There were parties before the Court, and the 
land was divided among them. Is the judgment valid as to them, 
and evidence of title in them until other owners shall be found ? 

And first, is it good between the parties? May those who came 
in and took land by the judgment, rebel against it as a nullity, 
and disturb each other without resorting to a writ of error? To 
state the question is to answer it. 

The second question is hardly more difficult. It is evidence of 
title. Joint tenants and tenants in common, entitled to possession, 
may have partition. Seizin in fact, or, at the least, freedom from 
adverse possession, necessary at the common law to suppcrt the 
writ of partition, or to authorize partition under the New York 
Act of 1813, 9 Cow. Rep. 530, is not necessary under our stat- 
ute. Neither is the judgment followed by a writ of possession ; 
but the several owners, if deforeed from their separate parcels, 
must bring possessory actions. How, then, is it the mere seve- 
rance of an actual possession, when possession is neither a requi- 
site norresult? Title is the basis of the action. The right of par- 
tition and right of entry are alike the offspring and coincidents of 
title, and alike are barred in defence by the statute of limitations. 

Title being the question, both plaintiffs and defendants are re- 
quired to exhibit their proofs of title, though not denied, and to file 
their title deeds, or exemplifications of them; and unless these 
establish title, they cannot have partition. If partition is ordered, 
made, reported, and confirmed, “ judgment shall thereon be ren- 
dered that such partition shall be firm and effectual forever.” 
Partition of what, if not of the title in the abstract, which alone was 
involved in the inquiry? If all parties interested are summoned, 
or notified by publication, this judgment shall be binding and con- 
clusive upon all persons whatsoever. Conclusive of what, if not 
of the title, which alone was partitioned? If not susceptible of 
division without injury, the property is sold, and the money divided, 
and all are barred who were summoned or notified. Barred of 
what, if not from claiming title against the conveyance? It is 
declared to supersede and abolish the writ of partition, and the 
bill for partition, and is to be proceeded in as a personal action, 
and reviewed on writ of error. It is a statutory action sui gene- 
ris—a personal action at law, with Chancery powers—resembling 
the proceeding by libel and answer, under the civil law, more 
nearly than any thing known at Westminster, and may be called 
the action of partition. It gathers up, and binds as with a band, 
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all prior titles, and becomes the radiating point of all subsequent 
titles. Behind it no investigation can be had by those who were 
summoned or notified. It is not a severance of possession, but an 
adjudication upon the Uitle, ascertaining and declaring by record 
evidence, that here is the title and incident seizin in law. The 
litigation is not exclusively between the parties, but the Court, the 
government, the public, is a party to it. Every claimant must make 
his proof to the Court, which is required to inspect his title pa- 
pers, and send him away empty, if they are not suflicient, though 
the other claimants should not object, but consent to Jet him in. 
The judgment is not only adversary, as between the parties, and 
binding by estoppel, but, as to third persons, it is prima facie evi- 
dence of truth in the nature of a public declaration of the gov- 
ernment upon an ex officio examination of the facts. It is not of 
itself title, but evidence of title working a bar by estoppel against 
the parties, and subject, like other evidence not working by estop- 
pel, to be rebutted by strangers to the record, by proof that the 
title is somewhere else; and, as such evidence, prima facie or 
conclusive—it will sustain or defeat an ejectment. This is a ques- 
tion of construction, arising on the statute, and is aided by au- 
thority, only so far as like decisions have been made upon similar 
statutes, as Clapp v. Bromagham, 9 Cow. Rep. 530-569, and other 
cases after cited. 

Counsel have labored the question, whether unknown owners, 
who did not appear, are estopped by the record. That question can 
only arise when the defendant offers evidence to connect himself 
with the title behind the record. As the Court has been advised 
that such evidence will be offered, and the question has been 
elaborately argued with that view, it will be disposed of at this 
time. 

Was this a proper case for publication of notice ; and was notice 
duly published? 

The defendant argues that in making partition, or at least in 
charging unknown owners with constructive notice, the Court had 
but a special statutory authority to proceed in a specified man- 
ner, upon specified precedent conditions, and nothing will be pre- 
sumed which does not appear; and that the affidavit and publica- 
tion, as shown by the record, which precludes the presumption of 
better, are not sufficient to charge those who did not appear, as 
parties confessing by default. 

The plaintiff insists that a judgment disposing of all the land, and 
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professing in terms, to bar all other claimants, presupposes that 
the Court had given all, known and unknown, for the petition 
shows there were owners of both classes, an opportunity to assert 

their rights,—presupposes due notice to the world, which need ) 
not therefore be spread upon the record ; that, therefore, if what ; 
appears is insufficient, it must be presumed to have been aided by 
other proof not stated; and, if not so aided, nor good without 
such aid, it was held sufficient by the Court, and that decision, 
though clearly against law, is conclusive until reversed. 

The first objection is to the affidavit, that it should have been 
made by the plaintiffs, or by some of them. The petition “ shall 
be verified by affidavit,” and shall set out the interests of all the 
owners, known and unknown, or aver ignorance of those not set 
out. If it be intended that the parties shall swear to the petition, 
to hold it otherwise good would be at most but error. It is cus- 
tomary, in our legislation, when a party, or other person in particu- 
lar, is to swear, so to require expressly; and customary with our 
Courts, when it is not so expressed, to hold an affidavit sufficient, 
if made by any one who knows the facts. The attorney who in- 
vestigates the titles, and prepares the petition, must, as a general 
rule, be better qualified than any other to swear to it; and this 
was peculiarly so in the present instance. As to its being of de- 
lief only, the nature of the case was such that no one but a Half 
Breed could swear to his own title, much less to the titles of others. 

But under our statute, the affidavit is not the foundation of an 
order of publication, but is a requisite formality to the commence- 
ment of the suit against persons either known or unknown. And, 
“if the petitioners believe it at all probable that there may be 
joint owners not known, and not named in the petition,” or if any 
defendant named cannot be found, the Court may, on their applica- 
tion, order notice. The affidavit goes to the formality of the peti- 
tion, and is waived by answering. Itis not a condition precedent 
to an order of publication ;—that is obtained by applying, not by 
swearing. 

It is next objected, that the notice was published in one paper 
only, and that, perhaps, not the nearest, and only twelve weeks, 
whilst the statute requires twelve in the nearest, and four at the 
seat of government. The twelve and four, however, are not ac- 
cumulations of time, but designations of the number of insertions 
which may be contemporaneous. And as to the number of papers, 
that depended on extrinsic facts. Perhaps there was no other 
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nearer, orin the Territory. It could hardly be necessary to estab- 
lish newspapers in order to duplicate the publication. 

The sufficiency of the petition, of the affidavit, and of the publi- 
cation, were questions necessarily before the Court for its adjudica- 
tion; and the Court adjudged that the petition presented the case 
in proper form, that it was a proper case for notice, and that no- 
tice was properly published. That Court was then more compe- 
tent to a correct decision of these questions than this Court can 
now be. Right or wrong, they are judicial decisions,—decisions 
on matters coram judice,—on questions properly before the Court, 
—and can only be examined on writ of error. 

An examination of a few of the cases which most resemble 
this, will strengthen this conclusion. 

In Denning v. Corwin, 11 Wend. Rep. 467, partition had been 
made, and a tract assigned to unknown owners, and sold to pay 
their share of the costs, on execution, to a stranger, and by him 
conveyed to the plaintiff in partition. To an ejectment by the 
unknown owner, the partition and sale were opposed in defence ; 
but the plaintiff in ejectment prevailed, on the ground that he was 
not a party to that partition. The statute authorized the Court not 
on application, but on affidavit, that the owners were unknown, to 
order notice. The record was silent as to affidavit, and, it seems, 
as to publication, for Chief Justice Savage asked, “ Should not the 
record show that it had been made to appear to the Court by affi- 
davit, that the owners were unknown to the plaintiffs, and that such 
notice had actually been given.” Gallatian v. Cunningham, 8 Cow. 
R.370, was cited in argument, that where a statute requires proof, 
preliminary to an order, and defective proof is given, it is error ; 
but if no proof is given, the matter is coram non judice, and the 
order void. Therefore, as there was no affidavit made, or notice 
given, the partition was held inoperative against the unknown 
owners. Non constat, had there been in the record a defective 
affidavit, and defective proof of notice, the unknown owner seek- 
ing his rights, would have been sent to a Court of Error. 

If it could be established, then, that the affidavit to the truth of 
the petition, under our statute, is a condition precedent to the or- 
der of publication, and that the affidavit set forth in the record, 
and the proof of publication, are defective, Denning v. Corwin 
would prove the partition not void, but erroneous, as to the un- 
known owners. 

In Foot v. Stevens, 17 Wend. Rep. 483, Judge Cowen laid down 
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the rule which the plaintiffs claim for this case—that the parties 
against whom judgment is given, shall be presumed to have been 
regularly brought in, unless the contrary expressly appears, and 
he avoided denying the authority of Denning v. Corwin, by saying, 
that in making partition against unknown owners, the Court acted 
upon a special statutory authority, and not as a Court of general 
jurisdiction. In Hart v. Seixas,21 Wend. Rep. 40, Judge Bronson 
seems to regard Denning v. Corwin incorrect in holding the parti- 
tion void rather than erroneous. But in citing it again, in Bloom 
v. Burdick, 1 Hill Rep. 130, he appears, like Cowen, to place it on 
the ground of limited jurisdiction. 

In the case last mentioned, the plaintiff in ejectment proved 
title, and the defendant offered, as evidence of title in himself, cer- 
tain probate proceedings, by which the land was sold to pay the 
debts of the plaintiff’s ancestor. The plaintiff attacked the sale 
by proof that he was an infant, and no guardian was appointed for 
him to show cause against the sale. ‘The Court held, that under 
the statute, the infant could be brought in only by guardian, and 
the want of a guardian expressly appearing, the door was closed 
against presumption. It was not a case of presumptive jurisdic- 
tion of the person, but of established want of jurisdiction, which 
would avoid any record of any Court. 

Cole v. Hall, 2 Hill Rep. 625, was like Denning v. Corwin, an 
ejectment in which the plaintiff proved title, and rested. The de- 
fendant then offered the record of a partition against unknown own- 
ers, and a sheriff’s sale of the unknown owners’ several part to his 
own grantor, to pay costs of partition. Objection was taken, that 
“no proper affidavit was made, nor any notice published.” Cow- 
en, J., overruling the objection, said: ‘Here was jurisdiction and 
a judgment—such matters cannot be inquired into collaterally.” 
The Court held, that the record need not speak by averment, but 
it should be presumed that a proper affidavit was made, and no- 
tice duly published, and gave judgment for the defendant on his 
sheriff’s deed. It would seem that there was an affidavit of some 
sort, but not a “proper” one; and so far it is consistent with Den- 
ning v. Corwin. But there was no evidence of notice, save the 
presumption arising from the fact, that the Court gave judgment 
for partition and costs against the unknown owners. 

Can Cole v. Hall and Denning v. Corwin both be right? The 
latter went on the want of affidavit: perhaps notice was actually 
published, for no objection was raised on that point. Notice is 
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the writ,—substituted because process cannot be served. The 
defendant cannot be put off with less; the affidavit proves he 
could have no more. Can one record be void, because it does not 
show the defendant’s right reduced to the minimum, and another 
valid, which does not show that even that was granted him? Is 
a party, whose rights have been adjudicated without notice, ben- 
efitted by learning from the record the means by which he should 
have been informed? What matter as to the kind of writ, if 
none were used? Yet the former case held a record void, because 
it did not show that publication was the proper writ, and the lat- 
ter held another valid, which did not show that this or any other 
was in fact employed. The former had been often questioned and 
evaded, and by the latter it was disregarded—-perhaps overlooked. 
its utmost influence can only hold the question open in that State, 
whether silence as to affidavit, or notice, or both, converts the re- 
cord into a nullity. 

Voorhees v. Bank U. S., 10 Pet. Rep. 449, was ejectment on title 
derived through sale on attachment, defended against for want of 
affidavit and publication of notice. The Court, per Baldwin, J., 
admitted that these did not appear of record, and that they were 
conditions precedent to the condemnation of the land, but held the 
record valid, and the title good, on the ground that the Court, hay- 
ing had power to condemn land of absent debtors, affidavit of non- 
residence and publication of notice should be presumed. Counsel 
pressed upon the Court the distinction suggested by Judge Cowen, 
as a means of supporting Denning v. Corwin, that this was.a harsh, 
summary proceeding to condemn a party unheard, in which the 
Court had only special powers, particularly defined by statute to be 
exercised against common law and common right, on certain spe- 
cified precedent conditions ; and therefore the Court had, guoad hoc, 
but a special and limited jurisdiction. The Court took no notice 
of the distinction, but placed all judicial acts of a Court of gen- 
eral jurisdiction, on the same footing as to the presumption of ju- 
risdictional facts, when collaterally questioned. This is the tone of 
all the cases in that Court, from Kemp v. Kennedy, 5 Cranch R. 173, 
down to Grignon v. Astor, 2 Howard Rep. 319, and is not only the 
most reasonable doctrine, but the one best supported by the de- 
cisions of the leading Courts in this country and in England, as 
appears by the cases cited at the bar, and not necessary here to 
be further reviewed. 

But in this record there is more than silence: there is an affi- 
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davit, either good or bad, if affidavit be the basis of notice and 
publication, with which the Court was “satisfied by sufficient 
proof.” If no more proof than appears can be presumed, and 
that be insufficient to authorize the judgment, the Court should 
have decided otherwise than it did, but still had power to de- 
cide. That power—the power to have decided the other way— 
is jurisdiction of the question then before the Court, as to the suf- 
ficiency of the affidavit and notice. If the exercise of that juris- 
diction produced the wrong result, that result is none the less a 
judgment for being erroneous. 

If the partitioners did not pursue the judgment, Shriver v. Lynn, 
2 How. Rep. 43, does not prove the judgment of confirmation 
void, for here the cause and the parties were still before the Court, 
whilst there the cause had been disposed of and the parties dis- 
missed. 

Finally, it is argued, that this judgment was the offspring not of 
judicial inquiry, but of the mutual consent of the parties ; and this 
fact appearing, a Court of law must see it, and treat the record 
as a contract in pais,—a deed of mutual releases, possessing no 
efficacy, as evidence against strangers, without proof of anterior 
title. 

Had the record shown, unequivocally, that the Court did not in- 
quire, but that the parties settled by agreement the facts and re- 
sulting rights, and the judgment was recorded as a merely clerical 
act, it might have become necessary to decide the question pre- 
sented. But the record avers, that “the claims of the parties and 
their respective proofs and conveyances, being by the Court heard 
and considered,” it was “ by the consideration of the Court, by vir- 
tue of its authority under the statute, and with the consent of the 
parties,” adjudged. The Court did inquire, and did find the facts, 
and did settle the rights, and did award the land according to the 
rights resulting from the facts found by the inquiry. The “ and 
with” professes but to add consent to judicial decision. If it ope- 
rates to waive error, as to those consenting, that is the limit of its 
power. It detracts nothing from the efficacy of the work wrought 
by the active exercise of the judicial mind. For the judgment 
of confirmation, consent alone might have sufficed, for none but 
those consenting could be affected: the rights being fixed, others 
could have no interest in the mode of actual division. Yet even 
that judgment came from the mind of the Court, after argument 
pro and con. The remaining consents went to the waiving of a 
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jury to try the titles, which the statute permits, and to the correc- 
tion of a mistake in the number of shares, and perhaps to other 
matters of mere proceeding. 
Therefore it is held,— 
1. That the power of the Court to make partition could be ex- 
erted on this land. 
2. That this jurisdiction actually attached by means of a pro- 
per case. 
3. That the judgment is adversary, and evidence of legal title. 
4. That all persons were made parties, and are estopped by the 
record. 
The plaintiff having read the record, offered the deed of Marsh, 
Lee & Delavan, made by agent. The defendant objected, that 
the agent’s power must first be proved. The plaintiff insisted that 
the deed, being acknowledged and recorded, might be read “with- 
out further proof” under the statute of Conveyances, $34. The 
Court sustained the objection, remarking, that the officer merely 
certified, that one claiming to act for the grantor, acknowledged 
the execution. He is not made judge of the supposed agent’s 
authority, and if no proof of such authority is now to be given, 
one’s land is at the disposal of any person conveying it as agent 
without authority. The evidence of his power is the letter of at- 
torney. That is recorded, and thus preserved and made accessi- 
ble, because it is an indispensable instrument of evidence prelim- 
inary to the introduction of the deed. 
The letter of attorney and deed being offered, the defendant ob- 
jected, that the grantors were trustees under articles already in 
evidence, which contain no authority to convey, and particularly 


by agent, and cited 4 Johns. Chy. Rep, 368; 1 McLean Rep. 199. 


By tue Court. The cases cited are not in point—not cases of 
title held in trust, but of powers to sell land of which the legal 
title was in others—mere agencies. These articles of association 
authorized the trustees to possess themselves of the legal title, 
which they did by the judgment of partition, if not before, and 
also to sell a limited quantity, and divide the residue. This con- 
veyance is not prima facie a breach of trust, and if it were, a 
Court of law would hardly notice it. With the legal title resides 
the power of alienation, and at law, alienation sui juris, which 
includes the power of appointing an agent. 


3 2 RISER AUR Em 


The plaintiff having read the deed, offered the will of the 
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grantee, devising to him the land. The defendant objected, that 
the record proved it to have been admitted to probate on the tes- 
timony of one witness. 


By rue Courr. Only that which gives the Court jurisdiction of 
the case need be averred in the record to support the judgment or 
decision. When the Court appears to have had jurisdiction, its 
acts done in the exercise of that jurisdiction, are presumed to be 
correct; and if the contrary expressly appears, it is but error. 
And this rule is universal as to all judicial acts, whatever dicta 
or decisions may be found to the contrary, and that without regard 
to the character of the tribunal whose record it is, whether it have 
jurisdiction generally of all matters not prohibited, or specially of 
only those expressly given. 3 

The Probate Court is of limited jurisdiction in respect to the 
number and kind of subject matters upon which it may act. But 
its powers are judicial, and plenary over those subjects, though 
they are regulated, as to the mode, by statute. This record is of 
the probate of a will,—a matter clearly within its jurisdiction, 
—and stands on the same footing, jurisdiction appearing, as 
the records of this or any other Court. It must therefore be 
presumed that the heirs assented, or that one witness was dead or 
absent, so that a single witness filled the statute. But if these 
facts were expressly negatived by the record, it would only prove 
that the Court ought to have decided the other way, not that it 
lacked the power of deciding. 


The defendant read the will, and proved the defendant in pos- 
session of the land, and rested. 

The defendant offered to prove title in himself, derived from a 
Half Breed, and actual possession under that title, from before 
the partition to the present time, and that the partition was fraud- 
ulently obtained without the proofs of title required by the statute, 
to which the plaintiff objected. 


By raz Court. If there was fraud, it was the fraud of the Court 
in making a false record, for the record avers the fact now de- 
nied, or the fraud of the parties in imposing false proof upon the 
Court. In whatever it may consist, is it admissible in evidence, 
in this suit, to defeat the plaintiff’s title derived through the fraud- 
ulent judgment? Could it be admitted even against a party 
to the fraud? 8 Ohio Rep. 108; 22 Maine Rep. 130. Not in this 
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State, certainly, since Webster v. Reid, 1 Iowa Rep. 467. Even 
on a bill in Chancery for the express purpose, giving the party 
accused the right of explanation or denial, notice of the fraud must 
be brought home to all of the subsequent purchasers. This is 
not proposed: therefore, if the fraud could be inquired of, it could 
not affect the plaintiff’s title. 

The Court charged the jury, that the judgment of partition, and 
the deed, and will, prove title in the plaintiff. 

Verdict for Plaintiff. 


CONSTITUTION OF OHIO—CONVENTION OF 1802. 


[We take the following from the Chillicothe Gazette. We have never seen the 
pamphlet referred to, and think that excellent journal would do a public benefit by 
pursuing the subject. Eps.] 


There is before us one of the original pamphlet copies of the “Jour- 
nal of the Convention, of the Territory of the United States North 
West of the Ohio, begun and held at Chillicothe, on Monday, the Ist 
of November, A. D.1802. Published by the Authority,” by “N. Wil- 
lis, Printer to the Convention.” This little pamphlet consists of 46 
octavo pages, printed with bourgeois type, on coarse paper, but is 
probably a very creditable production, typographically considered, 
when we call to mind the improvements that have been made 
since by the craft of printing. The paper used at that day in 
Chillicothe, was probably brought from beyond the mountains, 
though it is possible there was a small mill at Pittsburgh, even so 
early as 1802. The copy before us, never having had its leaves 
cut, “is in a remarkably fine state of preservation ;” though, we 
doubt whether there are half a dozen such extant. 

The pamphlet gives the proceedings from day to day, of the 
Convention which assembled in this city, (then town,) for the pur- 
pose of devising a Constitution suitable for the government of the 
first State of the Union, North West ofthe river of Ohio. The dele- 
gates elect came together on Monday, Nov. 1, 1802, and adjourned 
sine die on the 29th of the same month, being forty-seven years and 
two months ago. At that time, there were but nine counties or- 
ganized, in all the territories now comprised within the States of 
Ohio, Indiana, Illinois, Michigan, and Wisconsin, viz., Adams, Bel- 
mont, Clermont, Fairfield, Hamilton, Jefferson, Ross, Trumbull, 
and Washington. The Constitution was ratified and subscribed 
by thirty-five delegates, whose names are arrayed under their re- 
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spective counties. The county of Trumbull, at that time, included 
all that wide territory which is now comprised in the Western Re- 
serve, and, with Jefferson, bounded the whole district on the Penn- 
sylvania side. Belmont and Washington lay along the Virginia 
line, the latter including the present Muskingum county. Fair- 
field commenced on the upper side of Ross, and stretched to the 
north “for quantity.” Adams, Clermont, and Hamilton occupied 
nearly all the territory west of the Scioto river. From the civil 
divisions abounding in the southern section of the present State 
of Ohio, the fact may be inferred, which is otherwise notorious, 
that the bulk of population, when the State was organized, lay 
along the southern border. The settlements at Marietta, Man- 
chester, Gallipolis, and Cincinnati, formed nuclei for such adven- 
turers and settlers as turned their attention westward, before the 
“northern country” was much known, or the waters of Lake Erie 
had been disturbed by any craft more important than the batteau 
of the furrier or missionary. 

On the first day of the Convention, there were twenty-one mem- 
bers present. Wm. Goforth, of Hamilton, was chosen President 
pro tem., William M‘Farland, Secretary pro tem., and Adam Betz, 
door keeper. A committee on privileges and election, and a com- 
mittee on rules, were appointed. The first three days of the 
session were spent in preliminary business. Contrary to the 
scandal of various writers on the subject, every thing appears 
to have been done “decently and in order.” Nov. 4th, the expe- 
diency of forming a State Government was resolved upon, Mr. 
Cutler, of Washington, alone dissenting. On the fourth day, a 
preamble and the first article of the Constitution were reported. 
Nov. 5th, a resolution passed-to request the Governor (Tiffin) to 
“dissolve or prorogue the present territorial Legislature.” By 
Tuesday, of the second week, the second article of the Consti- 
tution had been reported—an example of brisk work worthy mod- 
ern imitation. On the 12th, a committee, of which Jeremiah Mor- 
row was chairman, was appointed to report the fourth article, de- 
signating the qualifications of electors. On the 13th, the Con- 
vention resolved not to submit the Constitution to the acceptance 
or disapprobation of the people. ‘On the 19th of November, we 
read that a petition was presented and read to the Convention, from 
sundry inhabitants of Clermont county, praying, “that those privi- 
leges which are the absolute right of all men, be secured to them.” 
This petition was ordered to lie on the table. Nov. 20, 1802, the 
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Convention refused to strike from the bill of rights the clause 
guarantying exemption from servitude in this State, of males over 
23, and females over 18. On the 22d, the vote was taken, on 
striking out the word “ white,” from the 1st line, Ist section, art. 
4,so as to extend voting privileges to colored persons. This mo- 
tion was defeated—yeas 14, nays 19. Those who voted no, were 
Messrs. Abrams, Baldwin, Blair, Byrd, Cadwell, Carpenter, Dar- 
lington, Donalson, Humphrey, Huntington, Kirker, M’Intire, Mas- 
sie, Morrow, Reilly, Smith, Woods, and Worthington—Mr. Hunt- 
ington, the member from ‘“‘ Cheesedom,” taking a chute that would 
probably “ do for him in the enlightened age.” On the same day, 
it was voted—ayes 19, nays 16—to add a 17th section to art. 4, 
as follows: ‘No negro or mulatto shall ever be eligible to any 
office, civil or military, or give their oath in any Court of Justice 
against a white person, be subject to do military duty, or paya 
poll tax in this State; provided always, and it is fully understood 
and declared, that all negroes and mulattoes (how coarse !—why 
didn’t they say ‘ colored persons ?”)—now in, or who may hereafter 
reside in this State, shall be entitled to all the privileges of citizens 
of this State, not excepted by the Constitution.” At a subsequent 
day of the session, however, this clause was exorcised, and its 
provisions left to municipal law. 

There appears to have been the greatest unanimity in reference 
to vesting but little power in the hands of the Governor. The 
article on the supreme executive authority, was adopted nearly 
verbatim as reported by Mr. (since Governor) Massie. 

A part of the original draft of sect. 1, art. 4, providing that all 
the male negroes and mulattoes, then residing in the Territory, 
should be entitled to the right of suffrage, was stricken out by the 
casting vote of the President—without him, the ballot stood 17 to 17. 

On Nov. 27th, the following address and resolution, reported by 
a committee on the subject, was agreed to: 


“ To the President and both Houses of Congress of the United States. 


“The Convention of the State of Ohio, duly appreciating the importance of a free 
and independent State Government, and impressed with sentiments of gratitude to the 
Congress of the United States, for the prompt and decided measures taken at their last 
session, to enable the people of the North Western Territory to emerge from colonial 
government, and to assume a rank among the sister States, beg leave to take the earliest 
opportunity of announcing to you this important event. On this occasion, the Con- 
vention cannot help expressing their unequivocal approbation of the measures pur- 
sued by the present administration of the General Government, and both Houses of 
Congress, in diminishing the public burthens, cultivating peace with all nations, and 
promoting the happiness and prosperity of our country. 

“ Resolved, That the President of this Convention do enclose to the President of the 
United States, to the President of the Senate, and to the Speaker of the House of Rep- 
resentatives of the United States, the foregoing address.” 
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Not being attached to the Constitution, the above address is new 
to us, as it doubtless will be to many readers. Such was the 
tribute of the “young democracy” to the administration of Jef- 
ferson. 

We ought not to omit to mention—though to do so may seem 
supererogatory—that Edward Tiffin was President of the Con- 
vention, and Thomas Scott, Secretary ; both of this town, where 
the latter lives in honorable old age. 





LEGAL ANECDOTES. 

George III. was one day standing between Lord Eldon and the 
Archbishop of Canterbury, Dr. Sutton. After a moment’s pause in 
the conversation, the King said gravely—“ I am now in a position 
which, probably, no European King ever occupied before.” 

Lord Eldon begged his Majesty to explain himself. 

“T am standing,” said the King, “between the head of the church 
and the head of the law in England—men who ought to be pat- 
terns of morality, but who have both been guilty of the greatest 
immorality.” 

The two Lords, reverend and learned, looked astonished. Lord 
Eldon respectfully begged to know to what his Majesty alluded. 

“Why, my Lords”—exclaimed the King in a tone of exquisite 
banter—“ Did you not both run away with your wives ?” 


At the time when making a new Sergeant was considered an im- 
portant event, part of the ceremony was a procession through 
various streets until reaching Sergeants’ Hall, on approaching which 
place, it was customary to give intimation of the noviciates coming, 
by one of the Sergeants exclaiming: “I spy a brother.” When 
Prime was called to the rank of Sergeant, some one recollecting 
that his crest was an owl, with the intention of turning the new 
brother of the coif into ridicule, got an owl placed at the first floor 
window of a house in the Strand, before which the procession was 
to pass, with a label around his neck, on which was writen in large 
characters, “I spy a brother.” Prime had a very long nose, and 
being one day thrown from his horse in the middle of the road upon 
his face, a countryman ran and helped him from the dirt, and in- 
quired if he was much hurt. 

The Sergeant answered in the negative. 

“ Oh, I zee, zur,” said the rustic, grinning, “ Yer ploughshare 
saved ye.” 
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NOTES OF RECENT DECISIONS. 


Exchequer of Pleas, July, 1848. Van Casteel and others v. Booker 
and others. [18 Law J. Rep.n. s. Ex. 9.] 


CONTRACT—-SALE OF GOODS——SHIPMENT—-WHEN THE PROPERTY PASSES— 
BILL OF LADING——STOPPAGE IN TRANSITU—BANKRUPTCY—RESCISSION OF 
CONTRACT—-FRAUDULENT PREFERENCE—PLEDGE—FACTORS’ ACTS. 

A. & Co., foreign factors, by direction of B. & Co., merchants at Liverpool, shipped 
coffee at Rio, on board the V., a vessel belonging to the bankrupts, and bound for Cork 
and a market. The coffee was obtained partly with funds provided by the bankrupts» 
but chiefly on the credit of A. & Co. An invoice was made out by A. & Co., stating 
that the goods were shipped by order, and on account, and at the risk of the bankrupts- 
The captain of the vessel signed bills of lading, stating that the coffee was shipped by 
A. & Co., and was to be delivered freight free to their assigns. A. & Co. drew drafts 
on the bankrupts for the balance of the price of the coffee, and transmitted by post to 
the bankrupts a copy of the invoice and the bill of lading, endorsed in blank. 

After shipment, the bankrupts, (before any act of bankruptcy,) at Liverpool at the 
request of B, a partner in the firm of A. & Co., signed and delivered a letter addressed 
toa third party, in the following terms: ‘ According to arrangement with B, we re- 
quest that you will hold to his order the bills of lading that have to come forward for 
the cargoes per V., which vessel will be laden on our account by A. & Co., until the 
drafts drawn, and to be drawn against said cargoes, are paid.’’ After an act of bank- 
ruptcy, the bill of lading arrived by post, and was delivered in pursuance of the above 
letter to B. B., after the fiat, pledged it for a large sum of money with C. & Co., who 
were innocent and bona fide endorsees of the bill of lading. Subsequently to this pledge, 
the V. arrived, and the assignees took possession of the cargo. C. & Co. brought tro- 
ver against the assignees. Held, (under a plea of not possessed,) that A. & Co. were 
to be considered, though partially paid, as vendors to the bankrupts, and that, from the 
form of the bill of lading, prima facie the goods were shipped to be carried for them, 
in which case the right to stop in transitu, and the power of rescinding the contract 
would continue until the bill of lading endorsed was received by the vendees, until 
which time it would be also competent for the vendees, though voluntarily and in con- 
templation of bankruptcy, to make the agreement actually made with B. 

Held, also, if the shipment had that effect, that it was a question for the jury, whe- 
ther the agreement between the bankrupts and B. was such as to authorize him to 
transfer the bills of lading for the purpose of raising money. 

But held, that notwithstanding the form of the bill of lading, it was a question for 
the jury, whether the coffee was not put on board to be carried for and on account of 
the vendees, in which case the shipment on board the vendee’s own ship would be a final 
delivery, and any subsequent alteration of the contract would be void as against the 
assignee, if a fraudulent preference. 

The Judge having summed up in such a manner as was likely to lead the jury to be- 
lieve that a preference in contemplation of bankruptcy was invalid, unless there was a 
threat or pressure with immediate power of making it available by legal steps,—Held, 
a misdirection, and that all the circumstances should be left to the jury to enable them 
to say whether the preference was voluntary on the part of the bankrupts. 

Lastly, it was held that the plaintiffs, though innocent indorsees for value, could make 
no title against the assignees under the Factors Acts, as those acts are confined to per- 
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sons intrusted as agents by the true owners; and that the facts shewed that B. was not 
intrusted at all by the assignees, if they were the true owners, and also that B. claimed 
to hold in his own right and not as an agent. 


Exchequer of Pleas, December, 1848. Brown v. Notley. [18 Law 
J. Rep. Ex. 39.) 


TRESPASS——POSSESSION. 

Where the interest of A, a tenant, ceases before the expiration of the term of letting 
by the death of his landlord, the tenant for life, A, will not be presumed to have con- 
tinued in possession after such death, and in the absence of any subsequent entry or 
other act done by him, he has not a sufficient possession of the land, either actual or 
constructive, to entitle him to maintain trespass. 


Magistrates’ Cases, Nov. 1848. [18 Law J. Rep. Mag. 1.] 

EVIDENCE——CONFESSION——INDUCEMENT——STRIKING OUT EVIDENCE AT TRIAL. 

At the trial of a servant for attempting to poison her mistress, a medical man, having 
denied that he had held out any inducement to the prisoner to confess, gave evidence 
of a confession, without which the prisoner could not have beenconvicted. Evidence 
was then given, that before she made her confession, he had said to her, in the presence 
of her mistress,—* it will be better for you to tell the truth.’? The medical man was 
recalled, but did not admit this, and the Judge left the evidence, including the confes- 
sion, to the jury, but reported, that if the evidence had been given in the first instance, 
he should have excluded the confession. Held, that the confession ought to have been 
struck out, and that the conviction was wrong. 

Per Erte, J. Whether an exhortation to tell the truth, is a mere exhortation, or an 
inducement to confess, is a question for the Judge at the trial. 


English Chancery, November, 1848. Granville v. Betts. [18 Law 
J. Rep. n. s. Chy. 32.) 


CONTRACT——SPECIFIC PERFORMANCE——DEMURRER—BILL OF REVIVOR AND SUP- 
PLEMENT— OBLIGATIONS OF A PERSONAL REPRESENTATIVE. 

A bill was filed for the specific performance of an agreement, by which the plaintiff 
was to receive a per-centage upon a certain number of bottles of mineral water, imported 
by the defendant from the duchy of Nassau, in consideration of personal services ren- 
dered by him to the defendant, for procuring the right of exportation. An agreement 
was also made that a deed should be executed to carry out the terms of the agreement. 
The defendant appeared to the bill, and applied for an extension of time to answer. 
Defendant then died, and upon a bill of revivor and supplement being filed against his 
personal representative, a general demurrer was put in. Held, that the Court might di- 
rect the execution ofa deed for carrying out an agreement of this nature, but at all events, 
the demurrer could not be sustained, since the original defendant had applied for further 
time to answer, and his representative was bound by that act and was precluded from 
demurring. 


English Chancery, August, 1848. Henderson v. Kennicott. [18 Law 
J. Rep. n. s. Chy. 40.] 


LEGACY——VESTING——LEGATEE DYING BEFORE ENTITLED TO LEGACY. 
Bequest of personal estate to A, for life, and after her death to the testator’s brothers 
and sisters ; but if any of the brothers and sisters should die before they became enti- 
tled to their shares, the shares of them so dying to go to their children. The testator 
left five brothers and sisters, two of whom died in the lifetime of A. Held, that the 
word “entitled” had reference to the death of the testator, and not to the death of A, 
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and that the shares had therefore vested absolutely in the brothers and sisters, and 
that the representatives of each of them who had died, were entitled to a fifth of the 
fund. 


Queen’s Bench, November, 1848. Doe d. Pocle v. Willes and others. 
[18 Law J. Rep. n. s. Q. B. 24.] 


EJECTMENT——CONSENT RULE—PRACTICE. 
A consent rule, delivered without the signature of the defendant’s attorney, is a 


nullity, and the lessor of the plaintiff may sign judgment against the casual ejector, not- 
withstanding an appearance has been in fact entered at the Master’s office. 


Queen’s Bench, December, 1848, Robinson v. Little. [18 Law J. 
Rep. n. s. Q. B. 29.] 


PLEADING——DE INJURIA——BILL OF EXCHANGE—ACCOMMODATION ACCEPTANCE 
——AGREEMENT NOT TO NEGOTIATE. 

To a declaration by the endorsee against the acceptor of a bill of exchange, the de- 
fendant pleaded that the bill was accepted for the accommodation of the drawer, and 
that at the time of acceptance it was agreed between the drawer and the defendant, 
that the drawer should hold the bill on the terms that he should pay it when due, and 
that if he should negotiate it, the holder should deliver it to the drawer before or when 
it fell due, to enable him to pay it, and that the bill should not be retained by any holder 
after it fell due; that the drawer received and held the bill on the said terms, and after- 
wards endorsed the same to the plaintiff, who then had notice of the premises, and 
received and held the bill on the terms aforesaid, and retained it contrary to the said 
terms. Held, that de injuria was a good replication. 


English Common Pleas, November, 1848. Branscombe v. Rowdliffe. 
[18 Law J. Rep. n. s. C. P. 38.) + 
CONTRACT, CONSTRUCTION OF——PLOUGHING AND SOWING. 

B sold a farm to R and by agreement between them E was to estimate and certify 
(amongst other things) the sum to be paid to B for the labor of ploughing and sowing 
certain parts of the farm. E certified that a sum was to be allowed for three ploughings 
of the same land, and a further sum for working and burning stroyle. Heid, that all 
expenses incidental to the preparation of the land for sowing were included in the terms 
of agreement. 


Queen’s Bench, November, 1848. Bowers v. Nizon. [18 Law J. 
Rep. n. s. Q. B. 35. 


LANDLORD AND TENANT——-HUSBANDRY COVENANTS—PENALTY——CONTINUING 
RENT. 

A demised premises to B for a term of years, “ yielding and paying to A the yearly rent 
of £100, and also yielding and paying yearly rent, over and above the same rent, a further 
yearly rent orsum, according to the rate of £20 the acre of grazing land, which should 
be broken up into tillage by B during the term, and also yielding and paying to A on 
the days of payment of the said yearly rent first named, over and above the same 
rent, “according to the rate of £20 the acre,”’ of any closes which B should underlet, 
or from which he should take a third crop of corn without seeding it down, and also 
yielding and paying to A on the days of payment of the first mentioned rent, over and 
above the same rent, the further yearly rent or sum of £20 the acre of land, which 
should be mowed for hay, &c., without being manured once at least in every three 
years. The said several eventual and contingent rents, if any such should become due, 
to be additional to the first mentioned rent, and to be paid and payable half-yearly, by 
equal portions. The first payment to be made on the day of payment of the first men- 
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tioned rent, which should first or next happen after such eventual or contingent rent 
should have been incurred, and to continue payable thenceforth during all the residue of 
the term thereby created.’”? B in one year took a third crop of corn without seeding 
down. Held, that B was liable to the penal rent of 20l. per acre during the residue of 
the term, though the branch of the covenant imposing such penalty did not contain the 
terms “further yearly rent”? which were contained in the other branches of such cove- 


nant. 
English Common Pleas, November, 1848. Nash v. Brown. [18 Law 
J. Rep. n. s. C. P. 62.) 


PLEADING——TIME, MATERIALITY OF AVERMENT OF——-EFFECT OF VIDELICET. 

When the time at which an event occurred is material, the date, though laid under a 
videlicet, in pleading, must be proved as laid. 

To a declaration in debt the defendant pleaded that after the accruing of the debt and 
before action, to wit, on the 22d of November 1843, a petition for protection of the 
defendant from process was, according to the statute in such case made, presented to the 
Court of Bankruptcy, and thereupon and before action, to wit, on the 29th of January 
1844, a final order for protection and distribution was duly made in the matter of the 
said petition. Special demurrer, for that two acts were passed in 1842 and 1844 respec- 
tively, by the latter of which a petitioner was not protected from actions, but only from 
process against the person ; that the plea should have stated distinctly that the said or- 
der was made after the act of 1842 and before the act of 1844; that the dates therein 
being under a videlicet, it did not appear under which act the plea was pleaded, and if 
traversed proof of a final order made under either act would support the issue, &c. 
Held, that the date of granting the final order, though laid under a videlicet, was suffi- 
ciently positive, and that the time was material, and must be proved as laid. 


Exchequer of Pleas, Decemb-r, 1848. West and another v. Fritch 
and another. [18 Law J. Rep. n. s. Ex. 50.) 


LANDLORD AND TENANT——MORTGAGOR AND MORTGAGEE— DISTRESS. 
A mortgage deed, executed by the mortgagor only, contained, in addition to the usual 


clauses, the following: That “for better securing the interest, the mortgagor does 
hereby attorn and become tenant of the premises to the mortgagee at the yearly rent of 
£40, payable half yearly, so long as the principal sum shall remain secured.’”’ The 
mortgagor having continued in possession of the premises, and having made several of 
these half yearly payments, which, however, were described in the receipts given by 
the mortgagee, as being “for interest.’”” Held, that the relationship of landlord and 
tenant existed between the parties, and that the former had the right to distrain for the 
amount of a half year’s arrears. 


Exchequer of Pleas, June, 1848. Molion and Wife, Administratrizx 
of Lee, deceased, v. Camroux. [18 Law J. Rep.n.s. Ex. 68.] 


LUNATIC——CONTRACT——PURCHASE OF ANNUITY. 

Where a person, apparently of sound mind, and not known to be otherwise, enters 
into a contract, which is fairly and bona fide executed and completed, and the property 
the subject matter of the contract, cannot be restored, so as to put the parties in statu 
quo, such contract cannot be afterwards set aside, either by the alleged lunatic or those 
who represent him. 

Therefore, where a lunatic purchased of an assurance society, and paid for two an- 
nuities for his life, the society at the time having no knowledge of his lunacy, and 
the purchase being a transaction in the ordinary course of human life, fair and of good 
faith on the part of society, and in the usual course of their business. Held, that the 
purchase money could not be recovered from the society by the personal representatives 
of the deceased lunatic. 
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Queen’s Bench, December, 1848. Legge v. Harlock. [18 Law J. 
Rep. n. s. Q. B. 45.] 


CONTRACT, CONSTRUCTION OF——-EXTRA WORK-——SET-OFF——PLEADING,. 

By a deed it was provided that certain specified works should be done by the plaintiff 
for £418, but that the defendant should be at liberty to order additional work, or to 
diminish that specified, and that payments or deductions were to be made or allowed 
accordingly. ‘That if the specified work were not completed by the 23d of October, 
the plaintiff should pay £1 per day used over and beyond that day, as liquidated dam- 
ages; provided, that if the defendant should require additional works, the plaintiff 
should be allowed such extra time beyond the 23d of October as was necessary for 
completing the same. In an action brought to recover the contract price, and also a 
sum of money as the fair value of extra work ordered by the defendant, it was held 
that the stipulation for payment of £1 per day extended to the time unnecessarily used 
after October 23, and that the defendant was entitled to set off against the plaintiff’s 
demand so much money as had become due under that stipulation. 

The declaration, after stating the effect of the deed, alleged that the defendant or- 
dered extra work to be done, and that but for such extra work, the plaintiff would have 
completed the original work on the 23d of October, and that the plaintiff did, within 
thirty-one days, complete the whole work, which space of time, beyond October 23, 
was necessary for doing said extra work. The plea commenced—As to the sum of £22, 
parcel of the debt in the declaration mentioned, &c., and as to so much of the count as 
relates to a certain space of time, &c., and alleged a set-off of £22, as damages for 
twenty-two days unnecessarily expended on the extra work. Held to be good in form. 


Queen’s Bench, December, 1848. Doe d. Pennington and others v. 
Taniere. [18 Law J. Rep. n. s. Q. B. 49.] 


CORPORATION——CONTRACT——TENANCY IMPLIED FROM ACCEPTANCE OF RENT-— 
LEASE, VOID OR VOIDABLE. 

In 1786, the Dean and Chapter of Canterbury, and one P. granted a lease of premi- 
ses for ninety-nine years, reserving a rent.to the Dean and Chapter, and another rent to 
P. This lease purported to be made in pursuance of leasing powers given by a private 
act of parliament, but in fact was not in accordance with them. The rents reserved by 
the lease had been from time to time regularly paid to, and received by the successive 
Deans and Chapters, and to and by P. and his representatives. 

Quere—W hether the lease of 1786 was void or only voidable ; but held, that if void- 
able, it had been set up by acceptance of rent by eath successive Dean and Chapter ; 
and if void, the payment and receipt of rent was evidence from which a demise from 
year to year by the Dean and Chapter would be presumed. 

Though to enforce an executory contract against a corporation, it may be necessary 
to show that it is by deed; yet, where a corporation have acted as upon an executed 
contract, it is to be presumed against them, that every thing necessary to make it a 
binding contract on both parties was done, the corporations having had all the advan- 
tage they would have had if the contract had been regularly made. 


Queen’s Bench, Nov. 1848. Smith v. Marsack. [18 Law J. Rep. 
n. s. Q. B. 65.] 


BILL OF EXCHANGE——PLEADING——DEPARTURE——FEME COVERT——DRAWING AND 


ENDORSEMENT BY. 
The first count stated that O. S. made his bill directed to Mrs. W, and endorsed to 
the defendant, who endorsed to the plaintiff. Plea, that O.S. the maker, was the plain- 
tiff. Replication, that there was no consideration for the endorsement by the plaintiff 
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to the defendant, but that the plaintiff endorsed to the defendant in order that the de_ 
fendant might endorse to the plaintiff as a security for money due from Mrs. W. to the 
plaintiff. Held, that the replication was not a departure. 

The second count stated that C. W. drew her bill on the defendant, who accepted it, 
and that C. W. endorsed it to the plaintiff. Plea, that C. W. before and at the time of the 
endorsement, was, and still is the wife of E. W., and had no authority from him to en- 
dorse. Held, that the plea was bad, inasmuch as a person is not entitled to dispute the 
power of another to endorse an instrument, when he asserts by the instrument that the 
other has such power. And this, although, as the property in the bill would pass by 
the endorsement of the husband, the defendant might possibly have to pay the amount 
twice. 


English Common Pleas, Nov. 1848. Lomax v. Landels. [18 Law 
J. Rep. n. s. C. P. 88.) 


BILL OF EXCHANGE——PLEADING—TITLE OF HOLDER-——PAYMENT—INITIAL— 
“*t.”—-CHRISTLAN NAME. 

In an action by L, endorsee of a bill of exchange against the acceptor, the defendant 
pleaded that H, the drawer, endorsed the said bill in blank, and that when the said bill 
became payable, and thence, &c., the said bill was lawfully held by I. Williams for 
value, and whilst said I. Williams was the lawful holder thereof, it was agreed between 
the defendant and I. Williams, that the defendant should pay I. Williams £10, and 
give him a promissory note at three months for £15 15s. for the residue of the said bill , 
interest and all claims in respect thereof ; that whilst I. Williams was the lawful holder of 
the bill, the defendant paid the £10, and gave the promissory note, which he also paid to 
I. Williams when due, and that plaintiff took the bill when it was overdue. Averment, 
that the defendant had no knowledge of the Christian name of the said I. Williams, to 
a greater extent than as set forth by said initial letter, although due inquiries have been 
made in that behalf. On special demurrer—Held, that the lawful title of I. Williams 
to the bill when due was sufficiently alleged ; that a payment of the bill when due to 
the lawful holder was sufficiently alleged ; and that “ I.’’ was a sufficient description of 
the Christian name of the party. 


English Common Pleas, Nov. 1848. Alexander v. M' Kenzie, Public 
Officer. [18 Law J. Rep. n. s. C. P. 94.] 


BANKING COMPANY— BILL OF EXCHANGE——-ENDORSEMENT PER PROCURATION— 
AUTHORITY OF AGENT. 

H. B. the manager of a Banking Company, had a limited authority to endorse, &c., 
bills of exchange for the business of the bank. The bank stopped payment, and H_ 
B. afterwards endorsed a bill for the accommodation of the drawer in the same form as 
all bills of exchange were usually endorsed, &c. by the bank, thus: “ P.p. N. and T. 
Joint Stock Banking Company. H.B., Manager.’ Held, that the endorsement “ per 
procuration”’ was notice to a party receiving the bill that H. B. professed to act under 
an authority from the bank ; and that a party taking the bill should ascertain that H. 
B. was acting within the terms of his authority. 


Exchequer of Pleas, Dec. 1848. Daines v. Hartley. [18 Law J. 
Rep. n. s. Ex. 81.] 


SLANDER—EVIDENCE——BY-STANDERS. 

In an action of slander, if the words used have been spoken in a sense different from 
their ordinary meaning, facts should be given in evidence to show that they may have 
been used in a particular sense. After that has been done, a by-stander may be asked, 
“What did you understand by the expression used?”” But without such a foundation 
being laid, the question is not allowable, 


Vou. I. n. s.—No. 9. 52 
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Exchequer of Pleas, May, 1848. Graham and others, Assignees, v. 
Allsopp. [18 Law J. Rep. n. s. Ex. 85.] 


LANDLORD AND TENANT——RENT——ASSIGNEES OF BANKRUPT. 

In the year 1840, A, being the lessee of a warehouse and cellar, under a demise from 
B, and being also the lessee under C, of property comprising inter alia a vault, D be- 
came tenant from year to year to A, of the warehouse and cellar, and vault, under an 
annual rent of £185, made up of £140 for the warehouse and cellar, and £45 for the 
vault. On the 27th October, 1845, A became bankrupt, £92 10s., being at that time due 
as rent from Dto A. The assignees, npon being appointed, elected to take the property 
held under B; and on the 26th February, 1846, elected not to take the property held 
under ©. At Christmas, 1845, rent to the amount of £114 7s. 6d. became due from 
A to C, for which amount, on the 19th of February, 1846, C distrained upon the goods 
in the vault held by D, who, to relieve himself from this distress, paid that sum to C, 
An action having been subsequently brought by the assignees of A against D, to re- 
cover the above sum of £92 10s., and also £35, being one quarter’s rent of the ware- 
house and cellar, due at Christmas, 1845. Held, that D was not entitled in such action 
to avail himself of the payment of 1141, 7s. 6d., made by him to C. 


Exchequer of Pleas, November, 1848. M‘Gregor v. Graves. [18 
Law J. Rep.n. s. Ex. 109.) 


PLEADING—INDEBITATUS ASSUMPSIT—COMMON COUNTS—ARREST OF JUDG- 
MENT. 

Where, in indebitatus assumpsit, the plaintiff by his declaration claims one sum in re- 
spect to work and labor, money paid, and money had and received, the whole forms 
only one count. 

Where, therefore, the latter part of the declaration was bad, for not alleging that the 
money was paid, &c., at the request of the defendant,—Held, (after a general verdict 
for the plaintiff,) that the defect in the declaration was no ground for arresting the 


judgment. 
Magistrates’ Cases, April, 1848. The Queen v. Tylney, Tufts, and 
others. [18 Law J. Rep. n. s. Mag. 36.] 


FORGERY—INTENT TO DEFRAUD——PRIVILEGED COMMUNICATION. 
In an indictment for forging a will, an intent to defraud the heir at law was charged 


in one count, and in another an intent to defraud certain persons to the jurors unknown. 
The only prisoner found guilty was the son of the testator, whose will was alleged to 
be forged. No evidence was given that the testator had been previously married, or 
left any other children, but one of the witnesses stated that he had heard a report that 
the deceased had left another son by a former wife. Held, that there was no evidence 
of an intention to defraud any one, to justify a conviction. 

Quere—W hether a forged document entrusted by the prisoner to an attorney as an 
attorney, can be produced on the trial for the forgery. 


Magistrates’ Cases, January, 1849. The Queen v. Waters. [18 Law 
J. Rep. n. s. Mag. 53.) 


INDICTMENT——DESCRIPTION BY REFERENCE TO FORMER COUNT——NAME OF 
CHILD——MANSLAUGHTER——MISDEMEANOR——PRESUMPTION AFTER VERDICT. 
The first count of an indictment for murdering a child, described the infant “as an 

infant female child, born of, the body of S. W. and of tender years, to wit, of about 
the age of twodays, and not named.”’ The second count described her as the “ said 
infant female child so born of the body of the said S. W. as aforesaid, and not named.” 
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The count then charged that the said S. W. assaulted the said infant female child, and 
threw her in and upon a heap of dust and ashes, and left her there exposed to the cold 
air, and that by reason of such exposure the death was occasioned. Held, first, that 
the word “said,” in the second count, did not incorporate the averment as to the age 
of the child in the first count; secondly, that as the indictment charged the death to 
have been caused by the wrongful act of the prisoner, and the jury had found her 
guilty, the omission to state the age was immaterial, for it must be taken after verdict 
that the child was unable to take care of itself, and that the prisoner’s act caused its 
death, and the count therefore was good; thirdly, that the description of the child as 
“ not named’’ was sufficient. 


Magistrates’ Cases, January, 1849. The Queen v. Holloway. [18 J. 
Rep. n. s. Mag. 60.] 
LARCENY BY SERVANT——ANIMUS FURANDI—RE-STATING CASE. 

To constitnte larceny, there must be a taking with intent to deprive the owner of the 
entire dominion over the property. 

A person, employed ina tannery to dress skins of leather, clandestinely got access to 
the warehouse where the dressed skins were kept, and removed from it, but not off the 
premises, some skins dressed by other workmen. The practice was for the dressed 
skins to be delivered to the foreman, and each workman was paid for the skins thus de- 
livered as for his own work. Upon an indictment for larceny of the skins, so removed, 
the jury found that the prisoner did not intend to remove the skins from the tannery, 
and dispose of them elsewhere, but that his intention in taking them was to deliver 
them to the foreman, and to get paid for them as if for his own work, and in this way he 
intended the skins to be restored to the possession of his masters. Held, that this did 
not amount to larceny. 


Magistrates’ Cases, January, 1849. The Queen v. Hall. [18 Law 
J. Rep. n. s. Mag. 62.) 


LARCENY BY SERVANT-——-SALE TO MASTER OF HIS OWN PROPERTY——ANIMUS 
FURANDI. 

The servant of a tallow-chandler removed portions of fat belonging to his master, 
from one part of the premises to another, and put it into a pair of scales used by the 
master for weighing the fat offered by other persons for sale. The jury found that the 
removal was for the purpose of selling it to his master, and appropriating the proceeds 
to hisown use. Held, that this was larceny. 


English Chancery, December, 1848. Tulk v. Moxhay. [18 Law J. 
Rep. n. s. Chy. 83.] 


VENDOR AND PURCHASER—COVENANT—INJUNCTION. 

In 1808 the plaintiff was the owner in fee simple of a piece of ground forming a pub- 
lic square in London, and also of several houses in the same square. He conveyed the 
piece of ground to E, in fee simple, and E covenanted for himself, his heirs, executors, 
administrators, and assigns, with the plaintiff, his heirs, executors, and administrators, 
to keep the piece of ground and the iron railing round the same in its then present 
form and in proper repair, as a pleasure ground, in an open state, uncovered with any 
buildings, in neat and ornamental order, and that the plaintiff and his tenant might 
have keys at their own expense, and the privilege of admission therewith into the 
pleasure ground. The neighborhood of the square had become thickly populated, and 
a thoroughfare had been made through it by an act of Parliament. The piece of ground 
had become greatly neglected, and was in a ruinous condition, and for many years 
neither the plaintiff nor his tenants had used, or claimed to use it, as a pleasure garden. 
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The defendant, who claimed by purchase under E, removed some of the iron railings, 
and intended to make foot-paths across the ground, and claimed the right of building 
thereon. Held, that this was a breach of the covenant, and he was restrained by in- 
junction, although the plaintiff had not established the validity of the covenant, at 
law, as binding upon the assignee of the land. 


English Chancery, December, 1848. Antrobus v. Hodgson. [18 Law 
J. Rep. n. s. Chy. 92.) 


WILL—GIFT TO THE “‘ SURVIVOR OR SURVIVORS” OF TWO PEOPLE. 
A testator gave an annuity to his servant, and directed that the funds constituting the 


annuity, after the death of the annuitant, should be transferred to his two cousins, or 
to the survivor or survivors of them, in equal shares. The two cousins died before the 
annuitant. Held, that the representative of the survivor was entitled to the fund, and 
not the residuary legatee. 


Queen’s Bench, December, 1848. Eason v. Henderson, Executcr of 
E. Eason, deceased. [18 Law J. Rep. n. s. Q. B. 69.] 


ACCOUNT—TENANT IN COMMON——PROFITS OF LAND. 

A tenant in common, who occupies and takes the whole produce derived from the 
culture of the common property, the whole expense of which is sustained by himself, 
but receives no rent or any other profit in respect to the property, is liable to account 
to his co-tenant under 4 Anne c. 16, s. 27. 

The receipt by one co-tenant of the whole profits, is prima facie a receipt of more 
than his just share, and will render him liable to render an account to his co-tenant as 
bailiff, though on taking such account, it may turn out that he is a creditor, nota 
debtor. 


Queen’s Bench, November, 1848. Lock vy. Ashton. [18 Law J. Rep. 
n. s. Q. B. 76.) 


TRESPASS—FALSE IMPRISONMENT-——-DAMAGES-——ACT OF MAGISTRATE. 

The defendant gave the plaintiff into custody on a charge of felony, and he was 
taken before a magistrate, who remanded him; and on his again being brought up, he 
was discharged. In trespass for the false imprisonment, the Judge told the jury that 
the plaintiff was entitled to damages for the whole time he was in custody. Held, to 
be wrong, as the damages ought to be limited to what occurred prior to the remand, 
which was the act of the magistrate, and not of the defendant. 


Queen’s Bench, December, 1848. Leader and another v. Purday. 
[18 Law J. Rep. n. s. Q. B. 97.] 


COPYRIGHT—MUSIC—5 & 6 VICT. C. 45.—NOTICE OF OBJECTIONS—AS- 
SIGNMENT. 

A person who writes words to an old air, and procures an accompaniment, and pub- 
lishes them together, is entitled to copyright in the whole work, and may describe his 
title accordingly in a declaration. 

B wrote words to an old air, and got his friend H to compose an accompaniment; and B 
agreed in writing with L to execute a proper assignment of the whole work to him, or any 
persons he might name. B accordingly executed a deed of assignment to L. & C., the 
plaintiffs. The defendant published a copy of the whole work. An action having been 
brought for the infringement of the copyright, the defendant gave notice of objections to 
the plaintiffs’ title under 5 & 6 Vict. c. 45, s. 16, in which he stated that the plaintiffs were 
not the owners of the copyright, but did not state who were. Held, first, that B had 
copyright in the whole work; secendly, that the defendant was not entitled under his 
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notice to object that no assignment of the accompaniment from H to the plaintiffs, had 
been proved, even although the objection arose on the plaintiffs’ case; and thirdly, that 
the agreement to assign was executory, and did not operate as an assignment so as to 
render the subsequent deed of assignment inoperative. 


English Common Pleas, December, 1848. Cowling v. Coxe. [18 Law 
J. Rep. n. s. C. P. 100.) 


SUBPG:NA, ACTION FOR DISOBEYING——MATERIAL AVERMENT, THAT PLAINTIFF 
HAD GOOD CAUSE OF ACTION—-—-REPLEADER—JUDGMENT NON OBSTANTE 
VEREDICTO. 

In an action on the case against a witness for not attending at a trial to give evidence 
in obedience to a subpeena, the plaintiff must prove that he has sustained damage by 
the defendant’s absence. 

Where there are several issues for trial, the fact that the plaintiff had no good cause 
of action does not show that he has not sustained damage by the absence of a witness, 
for such damage may have accrued in respect of the cost of issues on which the evi- 
dence of the witness was material. 


English Common Pleas, January, 1849. Smyth and others v. Ander- 
son. [18 Law J. Rep. C. P. 109.] 


PRINCIPAL AND AGENT——PAYMENT TO AGENT BY PRINCIPAL——BILLS TAKEN 
FROM AGENT FOR GOODS. 

The plaintiffs carried on business in Manchester, under the firm of J. P. & Co., and 
at Glasgow under the firm of A.S.& Co. M. & Co., Indian agents, residing in Eng- 
land, ordered goods from the plaintiffs for the defendant, a member of the firm of A. A. 
& Co.in Bombay. It was arranged at the request of J. P. & Co., between M. & Co. 
and the plaintiffs, who were then aware that the goods were for the defendant, that A. 
S. & Co. should draw bills on M. & Co. for the amount, which was done accordingly. 
After the goods were shipped to Bombay, and A. A. & Co. debited with the bills, and 
before the bills became due, A. A. & Co. remitted large sums to M. & Co. from Bom- 
bay. Before the bills became due, M. & Co. stopped payment, being at that time in- 
debted to A. A. & Co. in a large balance. The bills having been dishonored, the plain- 
tiffs brought their action for goods sold and delivered against the defendant. Held, that 
M. & Co. were the buyers of the goods. That, supposing the defendant to have been 
an undisclosed principal at the time of the order, the remittances to M. & Co. after- 
wards constituted a payment which exonerated him, although made before the expira- 
tion of the credit, and before the bills fell due, because the plaintiffs, in taking M. & 
Co.’s bills, must be understood to bave been cognizant of, and parties to, the whole 
transaction. 

Held, also, that this defence could be set up under the plea of non assumpsit. 


Exchequer of Pleas, 1849. Entwistle and another v. Dent and others. 
[18 Law J. Rep. n. s. Ex. 138.] 


CONTRACT, CONSTRUCTION OF——-DUTY OF AGENT. 

The plaintiffs, who were London merchants, sent to the defendants, who were com- 
mission agents in China, certain goods, to be sold by the latter on the terms con- 
tained in the following letter: “ If tea is not obtainable at our limits, you may invest 
one half of the whole proceeds in silk, at prices not exceeding, &c. If silk is obtaina- 
ble much below these prices, you may substitute it in part for tea, even if the latter is 
to be had within our limits, at your discretion.”” Held, that on looking at the whole of 
the letter, the words “ you may invest’? were to be construed as directory, and not as 
giving the defendants a discretionary power. 
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ADMIRALTY PRACTICE. 
[From tue Montuty Law Reporter, VOL. ul. P. 1.] 


[We borrow this article and the case which gave rise to it, because they furnish a 
beautiful illustration of the beneficent character of Admiralty law and practice. Why 
cannot they be extended over our lakes and rivers? Eps.] 


The present number contains a report of the case of The Taranto, 
recently adjudicated in the United States District Court. This 
case has attracted attention, partly on account of its novelty, but 
more especially, because it illustrates the salutary operation of 
the Admiralty practice. For the details of the case, we refer to 
the report itself; but it may not be improper to recapitulate a few 
of the circumstances under which the peculiar process of the Ad- 
miralty Courts has been so successfully interposed. The libellants 
were members of a California Company, who had invested their 
whole property in the vessel and outfits, which constituted the 
subject of their enterprise. They had never had possession or doc- 
uments of title of this property, and this suit was brought to 
obtain them. As in most cases within the jurisdiction of the Ad- 
miralty Courts, the libellants had a concurrent remedy in the com- 
mon law Courts of this Commonwealth. But in the present in- 
stance, from peculiar circumstances, it was entirely impracticable 
to bring an action at common law. The only form of action which 
would have secured possession is an action of replevin. But the 
imperative condition is attached to that process, that previously 
to the service of the writ, the officer must receive a bond with 
sureties, in a penalty double the value of the property to be re- 
plevied, conditioned to prosecute to final judgment. In the case 
of The Taranto, the whole property of the libellants was that of 
which they sought to recover possession. They had nothing else 
by a mortgage of which they might secure any friends who were 
disposed to become their sureties, and it was consequently impos- 
sible for them to avail themselves of thisremedy. The Court was 
open to be sure, but they could not afford to resort to it. Now we 
must not be understood to say this with the spirit of a demagogue. 
Far from it. It is indispensable to the theory of the action of re- 
plevin, that such security should be demanded. If property is to be 
given up to parties claiming to be owners, without judicial action, 
the claimants ought clearly to give some security that they will 
vindicate their title. The fault is not here. The great defect in 
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the present administration of justice in the common law Courts of 
Massachusetts is that there is no way by which a party can sub- 
stantiate a title to property unlawfully withholden, except after a 
ruinous delay. Judging from daily experience, the owners of this 
vessel could not have hoped for judgment within less than a year * 
from the time of the service of their writ, and this estimate is made 
upon the supposition that no mistake is found in the description of 
the parties, that no “newly discovered evidence” comes to light at 
the last moment; that the verdict is not against evidence ( a con- 
tingency not wholly inprobable); that all the material witnesses 
can readily be found, when the case is reached. For this delay 
they would be compensated by damages, computed upon the 
standard of six per cent. interest. It seems like reviving the tor- 
ments of Tantalus to offer to an excited company of California 
gold-seekers, whose preparations have been completed, whose 
vessel is equipped and ready for sea, and who are only waiting for 
a clearance, the privilege of remaining upon the sterile soil of New 
England one year longer, of paying their own board, and of danc- 
ing attendance at the Court House in order to secure six per cent. 
interest upon their money, while the brokers in State street are 
charging twelve. 

Fortunately, their case is not quiteso bad. By the summary 
process of the Court of Admiralty, their rights may be established, 
and their property recovered in the period of a few weeks. Mis- 
takes of description, accidental non-joinder of a libellant, and 
other similar errors which would seem almost unavoidable with 
such a non-descript collection of parties as a joint-stock California 
Association, cannot defeat or defer the case, if they do not affect 
its true merits. Besides this, they are entitled to the sworn an- 
swer of the respondents, and to the testimony of witnesses whose 
recollection has not become treacherous by delay. 

In the case of The Taranto, the libel was filed March 3d, the plead- 
ings closed on the 7th, the trial commenced on the 9th, occupied 
three days, and two days after a decree was entered for the libel- 
lants, the value of the property claimed being nearly $20,000. 

There are some persons who affect to think lightly of the pro- 
cedure in the Admiralty. It is not uncommon to hear allusions 
made to the very “ slovenly practice” in the Admiralty Courts. In 
regard to the liberal system of practice which obtains in these 
Courts, no defence is required. It is a system which is acknow- 
ledged, by all who are familiar with its operation, to subserve the 
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true ends of justice. It is unincumbered by useless forms ; but 
the formalities which it exacts may be clearly understood, and can- 
not be abused to defeat the true ends for which Courts are estab- 
lished. Immense discretion is allowed to the Judge, but we have 
“yet to learn from the experience of England and America that it 
is a discretion which is apt to be abused. On the contrary, the in- 
creased discretion creates additional responsibility, and it is im- 
possible to avoid that course which the true ends of justice re- 
quire, by retreating behind conventionalisms and precedents. 

It is sometimes argued by extreme conservatives that such a 
jurisdiction is unsafe, that too much power is given to the Courts, 
and that its tendency is radical. This also is contradicted by ex- 
perience. The history of those Judges who have been most fa- 
vorably inclined to the Admiralty jurisdiction and of those. Courts 
where it has been administered most beneficially, points to a dif- 
ferent result. During the violent convulsions in Europe which fol- 
lowed the first French revolution, and throughout the wild and 
reckless career of Napoleon, and at a time when the social organi- 
zation of the whole world seemed in jeopardy, Sir William Scott 
presided in the English Courts of Admiralty. The prize law as 
at present administered is, in a great measure, the result of his 
labors. To him it is mainly indebted for its symmetry and com- 
pleteness, and when Napoleon and Nelson are forgotten, the prin- 
ciples which he expounded will survive in the unwritten law of 
distant times. But not only in the adjudication of prize-cases, 
but in the administration of all the various duties of the Admiralty 
and maritime jurisdiction, was this great Judge distinguished. 
His recorded decisions contained in the successive reports of Rob- 
inson, Edwards, and Dodson, now form the basis of that law which 
is administered in the maritime Courts everywhere. In the course 
of adjudication, (it might almost be said of legislation, and legis- 
lation too, not only for the British empire, but for the whole mari- 
time world) he treated great questions with a boldness which 
Napoleon himself might have envied, and in a liberal spirit which 
would have done honor to Burke. In his silent retreat at Doctor’s 
Commons, while all Europe was tottering, he published principles 
of human conduct, whose importance will not be lost sight of in 
contemplating the consequences of the military achievements and 
political revolutions of that eventful period. Yet was this great 
man eminently a conservative. Throughout his bold but firm ca- 
reer, he never lost his love of social order, nor his reverence for 
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all that is worthy of reverence in the institutions of government. 
He was conservative, but not a bigot. He was loyal, but not 
obsequious. 

The same salutary influence of the Admiralty practice may be 
traced in the career of its greatest American expounder, the late 
Mr. Justice Story. No Judge ever went farther than he in main- 
taining the jurisdiction of the Admiralty. No Judge was ever 
more bold in his efforts to secure substantial justice to all who 
claimed its protection. Yet no Judge was ever more true to the 
independence of the judiciary or the maintenance of the laws. 

In regard to the rules of professional deportment enjoined upon 
those who practise in the Admiralty Courts, it may not be amiss 
to add a few words. It may be safely said that there is less room 
for mal-practice in these Courts than in any other. According to 
the practice in the Courts of this commonwealth, it is possible for 
the most outrageous wrongs to be committed in the most wanton 
manner. A writ of attachment may be purchased at a lawyer’s 
office for a few dollars, upon the representation of a mere adven- 
turer, by virtue of which the sheriff is required to attach property, 
it may be, of great amount, and oftentimes to interrupt the busi- 
ness and to destroy the credit of an upright and innocent man. 
The only remedy is the tardy and uncertain process of an action 
for malicious prosecution. Not so in the Admiralty. No warrant 
or other process in rem will be granted except upon a libel which 
has been sworn to, and after a hearing before the Judge. Nor 
will any process either in personam or in rem be granted unless the 
libel be verified by oath. In addition to this, the libels must be 
countersigned by the proctor, who pledges himself by that act 
to have investigated the case, and to be satisfied of its merits. 
Should the result show neglect or wantonness, the proctor may be 
condemned to pay the costs. The consequence is, that under the 
severe scrutiny of the Court, it is impossible to evade the restric- 
tions of the law. 

There is a dignity about the Admiralty Court which is not uni- 
versal in the Courts of common law. It is not the place for in- 
flammatory appeals, pert replies, angry retorts, and noisy de- 
clamation. Itis not the place where any thing is to be gained by 
roughness and browbeating. On the contrary, a liberal spirit 
pervades the bar and the bench. It is impossible, of course, to 
speak generally of the administration of Admiralty law through- 
out the Union; but, as for the Massachusetts district, we think 
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that all will bear witness to the superior attainments and incorrupti- 
ble character of the Judge who presides in its Court. He pos- 
sesses other qualifications, not less attractive. Courteous and 
dignified manners, and a proper regard for the rights and feelings 
of all who appear before him, have secured to him general and 
enduring respect. 





DISTRICT COURT OF THE UNITED STATES, DISTRICT OF MASSA- 
CHUSETTS, MARCH, 1849. 


Tue Taranto. A. C. Bruce anp Oraers, Lise.uants, 
Tuomas H. Swasey anp Oruers, Respondents. 


[FROM THE MONTHLY LAW REPORTER, VOL, II. P. 5.] 


In acause of title and possession. Jurisdiction of the Admiralty in petitory suits, and 
nature of maritime liens. 


The libellants, sixty in number, were a joint-stock company, 
called “‘ The Shawmut Mining and Trading Association,” with a 
capital of $18,000, in sixty shares of $300 each. They had ap- 
pointed the respondents, T. H. Swasey & Co., their agents and 
treasurers, and had paid to them their subscriptions. The Messrs. 
Swasey purchased the brig Taranto with this money, and fitted 
her for sea, with stores for the use of the association for eighteen 
months. Just as the association was about to sail, the Messrs. Swa- 
sey presented their account, which made the association indebted 
to them about four thousand dollars above the capital stock. The 
association on examination of this account, became dissatisfied 
with the conduct of their agents, and with the state of their ac- 
counts; the more so, on finding that they had got possession of, 
and destroyed the bond given by them, to the association, for the 
faithful performance of their duty. The Messrs. Swasey having 
taken the bill of sale and custom-house documents in their own 
name and in that of J. M. Merrill, the master, who was in their 
interest, and having the possession of the vessel, with all the stores 
on board, refused to give them up, or permit the vessel to go to 
sea, unless their account was allowed and paid by the associa- 
tion. 

The libel alleged that the libellants were the lawful owners of 
the brig Taranto, her tackle, apparel, and furniture, and of the sea 
stores on board, and entitled to the possession thereof. The prayer 
of the libel was in these words, after the prayer for process: “ And 
that this honorable Court would be pleased to decree that the libel- 
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lants have a right to the title and possession of the said brig Ta- 
ranto, her tackle, apparel, and furniture, and to the sea stores now 
on board said brig, and that the title to the same be decreed to be 
vested in Nathaniel Adams, John T. Dingley, C. P. Danforth, C. 
T. Gill, and M. A. Thomas, lawful agents of the libellants, for the 
use of the libellants ; and to decree that the possession of said brig, 
her tackle, apparel, and furniture, and of the sea stores now on 
board said brig, be delivered to the libellants, or to the said 
Adams, Dingley, Danforth, Gill, and Thomas, for the use of the 
libellants ; and to decree that the said Thomas H. Swasey, 
Edward Swasey, and John M. Merrill, do deliver to the libellants, 
or to the said Adams, Dingley, Danforth, Gill, and Thomas, for 
the use of the libellants, the bill of sale, certificate of registry, 
enrolment, or license, and all other documents belonging to said 
vessel, in their possession,” ending with the prayer for general re- 
lief and for costs. 

There were three sets of claimants. Thomas H. Swasey & Co., 
agents of the association, holders of the bill of sale and register 
of the vessel, claimed a lien upon them and the vessel for the 
amount of their account against the association. John M. Merrill, 
master of the vessel, claimed a lien for security against liabilities 
he might be under, as master, to persons who had furnished labor 
or materials for the vessel. Messrs. Thayer & Merrill, who had 
furnished provisions and ship chandlery to a large amount, claimed 
a lien for their account, under the statute of Massachusetts, 1848, 
ch. 290, which creates a lien on vessels in the home port, for labor, 
materials, provisions, or stores, furnished. They had also, before 
the filing of the libel, attached the vessel in a suit at common law, 
in the State Courts, against the Messrs. Swasey, for these provi- 
sions, and denied the right of this Court to defeat the attachment. 

The trial and arguments occupied several days ; and more than 
thirty witnesses were examined on the merits. 


Ricnarp H. Dana, jr., for the libellants. 

This Court has jurisdiction to decree title as well as possession, 
and full power to pass upon litigated questions of title. The Til- 
ton, 5 Mason, 465; Dunlap’s Adm. Practice, 69, 296 ; Betts’s Adm. 
Practice, 16; Rules of the Circuit Court in Admiralty, xx.; 1 Kauf- 
man’s Mackeldy, Modern Civil Law,§ 193,n. It will take jurisdic- 
tion over the sea stores, as incidental and auxiliary to the vessel ; 
as in cases of cargo and freight. 

This Court has jurisdiction, by a personal admonition, to require 
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a respondent to deliver up documents of title, and revenue papers. 
Hall’s Adm. Practice, 199. 

The Messrs. Swasey, as ship’s husbands, or as agents, have no 
lien, by the general maritime law. There was no contract for a 
lien, and their conduct has been such as to defeat any equitable 
claim for a lien which they may set up. John M. Merrill, as mas- 
ter, has no lien, by the general maritime law, and in his case, as 
in that of the Messrs. Swasey, there was neither a special con- 
tract for a lien, nor equities which might lead the Court to decline 
taking the vessel from him. 

As to the claim of Thayer & Merrill, if they have any lien, by 
the statute of Massachusetts, it cannot be affected by the decree 
prayed for,as thedecree only affects title and possession, and the 
lien set up is irrespective of either title or possession. The decree 
could produce no other effect on the lien under the statute, than 
would be produced bya sale and delivery of title and possession, 
out of Court. The prayer of Messrs. Thayer and Merrill to 
have their lien enforced is inadmissible. They are not in a posi- 
tion to enforce a lien, having simply come into Court as respondents 
to a petitory libel, against which their lien is no defence. Also, 
they do not submit themselves to the jurisdiction of the Court, but 
insist on the preservation of their attachment at the common law, 
which is inconsistent with the enforcement of their lien. More- 
over, their attachment is a waiver of their lien. 

The attachment of the vessel at common law, by Thayer & 
Merrill, is no obstacle to this decree. They have not proceeded 
in rem, against the vessel for which they have furnished supplies, 
nor against any particular fund. The common law knows no such 
process. They have attached the vessel simply as the property 
of the Messrs. Swasey, in the same manner that they would at- 
tach their house or furniture, and hold it by no other or better claim. 
As between Thayer & Merrill, as attaching creditors, and the 
libellants who claim the vessel as their own, the only question is, 
in whom is the property in the vessel. One of the objects of this 
suit is to contest the validity of the attachment, which can be con- 
tested as well in a petitory suit in Admiralty, as in a suit of re- 
plevin at common law. Betts’ Adm. Practice, 17. As to their at- 
tachment, Thayer & Merrill have no better claim than any other 
creditor of the Messrs. Swasey, who should attach the vessel for a 
demand arising either ex contractu or ex delicto. The common law 
attachment is founded solely on property, and has no relation to 
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the subject matter of the suit, to the equities between the parties, 
or to the particular fund benefited or credited. 

Eowarp D. Souter, for the respondents, contended that, on the 
evidence, the Messrs. Swasey had a lien by special contract; and 
that, if the Court was not satisfied of this, yet they had made ad- 
vances and incurred liabilities for the benefit of the vessel, relying 
upon her as security, and the Court, governed by equitable con- 
siderations, would not under such circumstances, take the vessel 
from them while their claims remained unsatisfied and unsecured. 
That the legal title, by the bill of sale, being in them, the Court 
would not enforce a merely equitable title. The Guardian, 3 Rob- 
inson, 93 ; Abbott on Shipping, 132; Ohl v. Eagle Ins. Co. 4 Mason, 
390. 

As to Thayer & Merrill, he contended that their lien under the 
State law could be enforced in this proceeding. The Robert Ful- 
ton, 1 Payne, 620. 

Their attachment also, was valid, because the legal title to the 
vessel was in the Messrs. Swasey, and this Court could not defeat 
the attachment which depends on the legal title, in favor of a 
merely equitable title. Moreover, the libellants, by permitting the 
Messrs. Swasey to have the bill of sale and custom house docu- 
ments, in their own name, held them out to the world as owners, 
and could not now set up a title in themselves against third persons 
who had given credit to the Messrs. Swasey on the faith of their 
apparent ownership. 

By the attachment, the vessel was in the custody of the law, and 
could not afterwards be taken by the marshal. He should have 
returned the fact that the vessel was attached, in the State Court, 
and then this suit in rem, could not have gone forward. 1 Payne, 
ut supra. 

Dana, inreply. The case of the Robert Fulton was a proceed- 
ing for the enforcement of a lien, and the respondents, having liens 
also, properly intervened to have their claims satisfied from the 
proceeds. But this is not a suit for the enforcement of a lien. 
Also, in that case, the appellants, had proceed in rem, under the 
local statute, and not by attachment. An attachment is no objec- 
tion to a proceeding in rem, as in the case of seamen’s wages, 
bottomry, salvage, &c. 


Jupce Spracue, in delivering his opinion, said, in substance, 
that he was satisfied, upon the evidence, that the following was 
the true state of the facts: 
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The Messrs. Swasey were the originators of this enterprise, for the 
purpose of being made agents, and for the commissions and 
other profits of doing the business. They advertised for persons 
to join the company, prepared such a constitution as they chose, 
which gave them the office of agent and treasurer, and fixed the 
capita] stock at $15,000, in 50 shares of $300 each. They gave 
strong assurances to inquirers that they had made careful esti- 
mates, and that this sum was ample to buy, fit out, and provision 
the vessel fortwo years. These assurances were not fulfilled, and 
were made without sufficient foundation. On the faith of them, 
however, the requisite number of persons joined the company, a 
meeting was called, and the constitution adopted. As prepared 
by the Messrs. Swasey, this constitution gave no security to the 
company for the fidelity of the agents, but an amendment was 
made, requiring of them a bond in $20,000 for the faithful dis- 
charge of their duties. This bond was given, with proper sureties. 
The Swaseys then announced to the company that it would re- 
quire $3,000 more to pay all expenses, and gave the strongest as- 
surances that this would be sufficient, and leave a handsome bal- 
ance for contingencies,-and said that they had then obtained all 
their bills of any consequence, and knew what the expenses would 
be. On the faith of these assurances, the company enlarged their 
number, by creating ten new shares, which were subscribed for 
and mostly paid in. The bill of sale of the vessel was permitted 
by a vote of the company to stand in the name of Messrs. Swasey 
and of Capt. Merrill. On this point the evidence is complete and 
uncontradicted, that the bill of sale was so left, merely as mat- 
ter of convenience, and in reliance upon the bond which had been 
given, and without any view to its being security to the agents or 
master. At the time of this vote, there was no idea that the com- 
pany would or could be in debt to the Messrs. Swasey. Indeed, 
they had no authority to spend any thing beyond the amount of 
the capital stock. Between themselves and the association, they 
were merely disbursing agents. 

About the middle of February, the Swaseys summoned the mem- 
bers to the city, and on the 21st, with the knowledge of the Swa- 
seys, it was voted to sail on the 24th. The vessel was now loaded, 
the hatches down, the boats stowed, and every thing ready for 
sea. On the afternoon of the 22d, the Swaseys, for the first 
time, announced to the company, that it was in debt to them about 
$4,000. Ihave no doubt, from the evidence, that they knew the 
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state of the accounts long before this, and delayed the announce- 
ment intentionally until the company was placed under the disad- 
vantage of being all assembled, most of them at a distance from 
their homes, and in the expectation of going immediately to sea. 
The company was dissatisfied, the more so, on inquiry into the 
purchases made by the Swaseys; and, on looking for the bond, it 
was ascertained that Mr. T. H. Swasey had obtained it, in some 
manner unknown to the company, and destroyed it. This act, his 
counsel, very properly, has not attempted to defend. 

On inquiry, it appeared that the Swaseys had charged the com- 
pany with the face of the bills of goods purchased by them, of 
Thayer and Merrill, when in fact there had been (as to a part of 
the bill) a discount of three per cent.; and $100 was discounted 
from the price of the vessel, which was not communicated to the 





fe 
y; 
y 
if 
oe) 
iz 
"Si 
iz 
By 
i 
uy 
Ye 
ue 
ng 
i 
« 


company. 

I am satisfied that there was no contract between the Swaseys 4 

and the association, by which they have any lien upon the ship or 4 

P her stores. As to aright in general equity, which an agent has to : 


retain property against his principal, on which he has made ad- 
vances, it is enough to say, that the conduct of the Swaseys has 
not been such as to entitle them to enforce any such equities in 
this Court against the association. As against these respondents, 
therefore, the decree must be for the libellants. 

As to the claim of Capt. Merrill, he has no lien by contract, nor 
by the general maritime law, and there is no evidence that he has 
incurred any liabilities. If he has done so, it is without authority 
from the company. 

The respondents, Thayer & Merrill, claim a lien for their provis- 
ions and chandlery advanced, under the Massachusetts statute, 
1848, ch. 290. This statute creates a lien on a vessel, in the ports 
of the State, under certain limitations, in favor of parties who 
have furnished labor, materials, stores, or provisions. It provides 
no means of enforcing the lien by any process from the State 
Courts, and parties are accordingly to pursue their remedy in Ad- 
miralty. These respondents have not done so. It is not neces- 
sary to decide whether they had a lien, or whether it is waived ; 
for they are not properly before the Court for the enforcement of a 
lien. They are not libellants; no notice is given to the world to 
show cause against their claim, and the libel to which they respond 
is diverso intuitu. It would be unprecedented, in a petitory or pos- 
sessory suit, to enforce a lien of a party who comes in merely as a 
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respondent. If the libelitself were for the enforcement of a lien, 
the situation of these respondents might be different, as in the case 
of the Robert Fulton. Neither is their lien, if any they have, an 
objection to the granting of the decree prayed for. The lien created 
by the State statute, is independent of the title or possession now 
in controversy, and cannot be affected by the decree. 

But the Messrs. Thayer & Merrill have attached the vessel at 
common law in a suit against the Messrs. Swasey, and claim to 
have that attachment preserved. They have not proceeded in 
rem, and their attachment is valid only in case the property at- 
tached is the property of Messrs. Swasey. It is partly to deter- 
mine this very question, whether the vessel is the property of the 
Messrs. Swasey, or of the libellants, that this suit is brought. 
We are liable to be misled, in the first view of this point, by an 
impression that their attachment is in the nature of a proceeding 
against certain specific property on which they have a claim 
arising out of the nature and circumstances of their debt. But 
their attachment is no better at the common law, than the attach- 
ment of any other creditor of the Messrs. Swasey, for a different 
cause of action, or than if laid upon any other property of the 
Messrs. Swasey. 

Being satisfied that the ship and stores were not the property 
of the Messrs. Swasey when the attachment was made, and that 
Thayer & Merrill knew, when the debt was contracted, that the 
property libelled was bought with the money of the company, and 
held by the Messrs. Swasey in trust, their attachment is no obsta- 
cle to this decree. 

A portion of the stores have not been paid for. These, of course, 
the libellants cannot retain, without being bound for their value, 
though originally purchased without authority. The decree, as 
to the stores, must therefore be for the amount which has been 
paid for. In this view my attention has been called by counsel 
to the commissions charged by Messrs. Swasey. They were to 
have commissions for services rendered ; but I do not think they 
have rendered valuable services to the company, and their con- 
duct has been such that they are not entitled to compensation. I 
shall therefore treat the libellants as entitled to the whole amount 
they have paid to the Swaseys, except actual expenses. 

After this opinion was pronounced, the libellants made an ar- 
rangement with Messrs. Thayer & Merrill, to return so much of 
the goods as exceeded in value the amount which the libellants 
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had paid to the Messrs. Swasey, and the decree was entered in 
the following form: 

«“ And now after, &c...... the Court doth order, adjudge, and 
decree that the libellants have a right to the title and possession 
of the brig Taranto, her tackle, apparel, and furniture, and of the 
sea stores now on board said brig; also doth decree that the title 
to said brig, her tackle, apparel, and furniture, and to the sea 
stores now on board said brig, be vested in Nathaniel Adams, 
John T. Dingley, C. P. Danforth, C. G. Gill, and Marcus A. Thomas, 
for the use of the libellants ; also doth order, adjudge, and decree, 
that the possession of said brig, her tackle, apparel, and furniture, 
and of the sea stores now on board said brig, be delivered to the 
libellants, or to the said Nathaniel Adams, John T. Dingley, C. P. 
Danforth, C. G. Gill, and Marcus A. Thomas, for the use of the 
libellants ; also doth order, adjudge, and decree, that the said 
Thomas H. Swasey, Edward Swasey, and John M. Merrill, de- 
liver the bill of sale of said brig Taranto, and the certificates of 
registry, enrolment, and license, and all other documents in their 
possession, belonging to said brig, and required by the laws of the 
United States, to the libellants, or to the said Nathaniel Adams, 
John T. Dingley, C. P. Danforth, C. G. Gill, and M. A. Thomas, 
for the use of the libellants ; also doth order, adjudge, and decree, 
that the said Thomas H. Swasey, Edward Swasey, and John M. 
Merrill pay to the libellants costs taxed at ——-— dollars.” 


DEATH OF JUDGE BROUGH. 


On Thursday afternoon, 10th of May, the painful rumor was 
circulated through the city of Cincinnati, that Judge Broven was 
dangerously ill with the cholera; and about 5 o’clock the startling 
intelligence of his sudden death spread the greatest gloom and 
sorrow through the city. Although the epidemic had prevailed in 
a mild form for some time previous, no great fears had existed 
among the people; but the sudden demise of one occupying his 
judicial position, and so well known in town and country, created 
an alarm that will be long remembered in the painful reminis- 
cences of Cincinnati. 

On the evening previous to his death, Mr. Brough and his wife 
attended the marriage ceremonies of a friend of Mrs. B. He par- 
took but slightly of the wedding cheer ; but, before retiring, took a 
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slight purgative to remove costiveness. In the morning, after 
breakfast, he called upon a friend, and conversed cheerfully until 
about 9 o’clock, when he remarked that he felt unwell, and would 
go home. About 10 o’clock decided symptoms of cholera mani- 
fested themselves, and a physician was sent for ; but, unfortunately, 
none could be procured immediately. His constitution soon gave 
way to the disease, and he died about 5 o’clock, P. M. 

Judge Brough was born in Marietta, in November, 1813, and 
received such a common school education as the country afforded 
during his youth. He soon became an apprentice to the printing 
business; and in the printing office laid the foundation of the 
great political and general information which he afterwards pos- 
sessed, and made such eminent use of during his active political 
career. In early life, he was also engaged in school teaching ; 
and while thus occupied he became acquainted with Miss Ams, 
of Belpre, whom he afterwards married. 

Mr. Brough first became prominent in political life as Editor of 
the “Ohio Eagle,” published at Lancaster, Ohio, and was after- 
wards elected a member of the House of Representatives, from 
Fairfield county. He distinguished himself for laborious habits 
and great activity in the despatch of business. In 1841, in con- 
nection with his brother, he became joint editor and proprietor of 
the “Cincinnati Enquirer,” and commenced his political career in 
South-western Ohio. He had formerly devoted his leisure to the 
study of the law, and now devoted what time he could spare from 
other engagements to perfecting himself in the profession. He was 
admitted to the Bar inthe spring of 1842; and in the fall following 
was elected Prosecuting Attorney for Hamilton county. After the 
expiration of his first term of two years, he was re-elected for the 
same period; and during the entire term of four years, so per- 
formed the duties of his office, as to challenge the highest praise 
from all classes of the community, interested in the prompt and 
efficient administration of the criminal law; and during all this 
time the duties of Editor received their proper share of attention. 

On the second requisition upon Ohio for volunteers to serve in 
the Mexican war, Mr. Brough immediately raised a Company, and 
was elected Captain. On the organization of the Regiment, (the 
4th Ohio,) he was elected to the Colonelcy, and proceeded with 
his Regiment to Mexico, in the summer of 1847. Although his 
division of the army did not participate in any general engage- 
ment, they were actively engaged in all the laborious duties of 
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garrisoning a hostile country, and defending a line of communica- 
tion, against a vigilant and active enemy. On every occasion, 
Col. Brough was found qualified for his post. 

At the close of the war, he resumed his position as Editor of the 
“Enquirer,” and only closed his connection with political affairs 
on being elected by the late Legislature, President Judge of the 
Court of Common Pleas for Hamilton county. 

He entered upon the discharge of his new office with great 
promise for efficiency and integrity. As a lawyer, he was dis- 
tinguished for research and clearness of judgment—as a politi- 
cian, for his great devotion to the principles of party ; and in every 
branch of his numerous and somewhat conflicting callings, for 
the energy of mind and purpose which he always | rought to his 
aid. His habits were laborious; and once fixed in his purpose, 
no ordinary obstacle was sufficient to change his purpose. In the 
death of Judge Brough, the public have lost a faithful servant ; 
and a long period will elapse before his vacant place will be sup- 
plied by one possessing his peculiar and somewhat extraordinary 
organization. Z. 


We annex the proceedings of a meeting of the Cincinnati Bar: 


BAR MEETING. 
Friday, May 11, 1849. 

The Supreme Court having adjourned upon the announcement of the decease of the 
Hon. Charles H. Brough, President Judge of the Court of Common Pleas, the members 
of the Cincinnati Bar organized, on motion of Mr. Fox, by the seleetion of Judge 
Walker as Chairman, and Geo. E. Pugh, Secretary. 

Messrs. Storer, Morris, Read, Carter, and Van Matre, were appointed a committee to 
report resolutions expressing the sentiments of the Bar, upon the occasion of so sud- 
den and melancholy a bereavement. 

The committee, after a short absence, reported the following resolutions: 

Resolved, That as members of the Cincinnati Bar, it is with deep sorrow we are 
ealled upon to mourn the sudden and untimely death of Judge Charles H. Brough. 

Resolved, That from the ability and talent with which Judge Brough discharged the 
duties of his office, for the short period he was permitted to act, we regard his death as 
a public calamity. 

Resolved, That while we bow in humble submission to the inscrutable Providence of 
God, we should seek consolation in the resolve, that our calamity should be to us as 
fire upon the altar, to purify and correct our own hearts. 

Resolved, That in all the relations of life, private and public—as a lawyer and a man 
—in the halls of legislation—as Prosecuting Attorney—as Judge—and as an officer of 
the army in Mexico, his conduct has been such as to command the respect of the public, 
and awaken towards him the kindliest feelings of all who knew him. 

Resolved, That as a mark of our respect for the dead, we will attend the funeral in a 
body. 

Resolved, That the Judges of the Supreme Court now in this city, and the Judges 
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of the Superior, Commercial, and Common Pleas Courts, and their several officers, be 
respectfully invited to participate with us in the funeral ceremonies. 

Resolved, That the officers of this meeting present a copy of these resolutions to the 
widow of the deceased, with the sympathies of the Bar, for her irreparable loss. 

Resolved, that the proceedings ef this meeting be communicated to the several Courts 
holden in this county, with a request that they should be placed upon the minutes. 

Judge Read prefaced the presentation of these resolutions from the committee, by 
some eloquent remarks, in which he rendered to the illustrious dead the tribute due to 
an able civilian, a brave soldier, and an upright Judge. 

On motion, Messrs. Ball, Zinn, King, Warden, and Gwynne, were appointed a com- 
mittee to make suitable arrangements for the funeral of the deceased. 

Mr. Morris moved that the members of the Bar assemble in the Superior Court room 


at 9 o’clock A. M., on to-morrow, and proceed thence in a body to the place of funeral 
—which was adopted. 
On motion of Mr. Fessenden, the proceedings were ordered to be printed in the daily 


newspapers. 
The meeting then adjourned. 


T. WALKER, Chairman. 
G. E. Pucu, Secretary. 


OBITUARY. 

In the last number of this journal, the death of Jorpan A. Puen, 
Esq. was announced, and the hope indulged that a more extended 
notice of his brief career would be furnished for publication. 

We propose to give an outline of his life and character; and, 
if the history of the legal profession is but the biography of its 
members, the short, yet brilliant course of our departed friend, 
furnishes a most interesting page for our legal annals. 

Mr. Pugh was a native of Cincinnati, and at the time he died, 
had searcely arrived at the age of thirty-two. His early youth 
gave promise of the clear and discriminating mind, and indepen- 
dent spirit, that distinguished his manhood. Generous, confiding, 
yet true to himself, he never lost his individuality, though his in- 
tellect had not yet ripened, and his knowledge of the world was 
but limited. 

His education was directed by the late Alexander Kinmont; and 
it is but just to say, that the pupil caught the spirit and power 
of the master. Mr. Kinmont was a profound thinker, a ripe scholar, 
a pure, « noble minded man ; perhaps in enthusiastic devotion to 
his profession, he was unsurpassed; of the proper estimate of 
mental and moral excellence, no one could have had a clearer 
perception, or a purer regard. Under the guidance of such a 
teacher, the intellect of Mr. Pugh was developed and disciplined. 
He excelled in the mathematics, became a fine classical scholar, 
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and acquired a taste for historical studies, that at once enlarged 
and liberalized his thoughts, and provided a rich store of materi- 
als for the illustration of principles in his subsequent forensic ef- 
forts. 

On leaving Mr. Kinmont, his health was so much impaired, that 
his friends advised him to postpone for a time the study of his pro- 
fession, and he accordingly devoted several months to mercantile 
pursuits ; but his determination to prepare himself for the law could 
not be longer controlled, and in 1837 he became a student in the 
office of B. Storer, Esq., where he remained for more than a year, 
and finally concluded his studies at the Law School of Har- 
vard University. The writer of this notice knew him well, and 
watched with anxious pride, his whole professional course : he is 
assured, that in Cincinnati as well as at Cambridge, there was but 
one sentiment as to the accuracy of his acquirements, and the in- 
tegrity of his principles ; no pupil was ever more endeared to his 
teachers, or left with a stronger impression of his ability for future 
usefulness. 

He was admitted to the Bar of this county in 1839, and imme- 
diately commenced the practice in his native city. Here he re- 
mained until the last year, when he moved to New Orleans, where 
he died in February last. 

We feel our inability to describe the professional character of 
Mr. Pugh, as we should. Perhaps our partiality for the man, and 
our high estimate of his powers, may prompt us to speak in 
stronger language, and with warmer admiration, than the cold in- 
difference of the day would be willing to indulge ; but we speak 
what we know, and describe what we feel to be just. 

In his intercourse with his brethren, the deceased was courteous, 
disinterested, honorable: he was imbued with the spirit of the 
great lights of his profession, and felt his high responsibility as a 
minister in the temple of Justice ; he burned no strange fire upon 
her altars ; he was above deception, and despised mere display. 
His forensic efforts, if they exhibited his genius, or were illus- 
trated by his various reading, always assured his auditors that he 
thoroughly understood his subject ; that his great object was to 
convince, not merely to interest oramuse. He venerated the sages 
of the law, and was not one of those, in this utilitarian age, who 
would reverse the maxim, “ Satius est petere fontes, quam sectari ri- 
vulos.” 

He was not content with the present measure of his attainments, 





repr ae ed 


ter = ea ee 
ree a Bette Sos -  O se S 


ae Sige 











430 Death of J. A. Pugh. 


but believing the law to be a noble science, he watched its pro- 
gress, and sympathised with all its changes, that indicated im- 
provement, and not innovation: hence his mind embraced the 
philosophy of the law, and not merely its details; he looked at 
the structure of the whole machine, and studied its every move- 
ment. Such aman, with such a mind, belonged to the profession, 
and his biography is their peculiar property. Would that it might 
be read by those who saw the living example, long after the grave 
has claimed its own ! 

Death is but the gate of eternity. They only who are dead be- 
gin truly to live; and happy is he who can feel in all its beauty, 
and with more of faith than its author, the beautiful sentiment,—— 


“Non omnis moriar! multaque pars mei 
Vitabit Libitinam.” S 


BAR MEETING, HELD MARCH 22, 1849. 


On motion, the chair was taken by Chas. Fox, Esq., and R. B. Warden was appointed 
Secretarv. 

On motion, a committee of five to present resolutions, was named by the Chairman, 
as follows: A. E. Gwynne, Geo. H. Pendleton, Chas. Anderson, Judge Walker, Wm. 
R. Morris,—which committee, after retiring, returned the following resolutions as its 
report: 

Resolved, That we have received with the most poignant regret, the melancholy 
tidings of the decease of the late Jordan A. Pugh, Esq., who so recently left our bar and 
city for a new home and a new field of labor, with buoyant hopes and flattering pros- 

ects. Asan associate, we have found him remarkable for magnanimity of feeling and 
urbanity of deportment; as a friend, he was endeared to us by a chivalric devotion of 
sentiment; as a lawyer, he shone pre-eminent for a clear and discriminating judgment, 
uncommon legal learning, and most brilliant eloquence. ‘Those who knew him best, 
can best appreciate his virtues and abilities, and most deplore his loss. 

Resolved, That we sincerely sympathyse with the family of the deceased in their be- 
reavement. 

Resolved, That a letter of condolence be written to the relict of the deceased, and a 
copy of the resolutions be presented to the family of the deceased by the officers of this 
meeting. 

Resolved, That a committee of five members be appointed to take proper measures for 
the attendance of the Bar upon his funeral, should his body be brought to this city, and 
to inform the Courts and the Bar where the funeral will take place. 

Resolved, That a copy of these resolutions be presented by the officers of this meeting 
to the several Courts of this county, with a request that they be entered upon their min- 
utes. 

Resolved, That the proceedings of this meeting be published in the newspapers of the 
city. 

On presenting these resolutions, Mr. Gwynne spoke in the most feeling and appro- 
priate manner of the great moral and intellectual worth, the high toned character, and 
shining genius of him whose death we mourn. He was succeeded by Judge Walker, who 
in the most affecting terms referred to the high sense of personal honor, the generosity, 
the great abilities, and the brilliant genius, even from his student days, of his late friend 
and former pupil, Mr. Pugh. And the resolutions were adopted as reported. 

The chairman then appointed the committee to take measures for the attendance of 
the Bar at the funeral, as follows: Gwynne, Pendleton, King, Anderson, and James. 


On motion, the meeting adjourned. 
CHAS. FOX, Chairman. 


R. B. Warpen, Secretary. 
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MISCELLANEOUS. 


Law Reform in Missouri. The Law Reform bill of Judge Wells, of the United States 
District Court for Missouri, has been passed by the Missouri Legislature, and will take 
effect asa law on the 4th of July next. This day is wisely chosen, for it is in effect 
another Declaration of Independence, as to the forms, and technicalities, and quibbles, 
which too often defeat justice. We intend to notice this law at length, perhaps publish 
it at length, so soon as we can. In the mean time we state, that it abolishes all 
distinctions between the forms of actions at law and suits in equity, and adopts one 
form of action for all civil suits. Judge Wells was the very mun to select for pre- 
paring such a bill. The writer of this article has been laboring for years to procure such 
a boon for Ohio, and feels assured that the day is not very distant when his hopes will 
be realized. Ww. 


Taz Titles in Illinois —The District Court of the United States for the District of 
Illinois was recently in session at Springfield. Among other cases disposed of, was one 
in relation to tax titles in that State. The St. Louis New Era gives the following re- 
port of the points involved in the case. 

The suit was an action of ejectment, instituted by Anoweurth against Burlingiu to 
recover 160 acres of land in Adams county, Illinois. Messers. Williams and Lawrence 
being the attorneys for the plaintiff, and Messers. Browning and Bushnell attorneys for 
the defendant. The argument and trial consumed six days, and on both sides was con- 
ducted with consummate ability. 

The plaintiff showed good title derived from the United States, and possession by the 
defendant, and rested his case. 

The defendant relied upon seven years’ possession, the payment of taxes during that 
time, and a connected title from the Auditor of the State on a sale in 1829 for taxes, un- 
der the act of 1827; the Auditor’s deed dated in 1831. Such was his title. 

The defendant maintains that he is protected by the Limitation Laws of 1835. If 
not by that, then he is by the law of 1838-9, “to quiet possession and confirm titles 
to land. ” 

As to the act of 1835, the Court decided that possession without title would not avail; 
that the Supreme Court of Illinois, in 1837, in the case of Garret v. Higgins, had de- 
cided, that the Auditor’s deed, unaccompanied with proof of the performance of the es- 
sential requisites of the law, conveyed no title. Therefore, the defendant is not protec- 
ted by that law. 

The Court also decided that the law of 1838-9 was unconstitutional and void, be- 
cause it purports to convey to one man the land of another. The Court farther decid- 
ed, that the Auditor’s deed, unaccompanied as in the case at the bar by proof that he 
had performed all the requisites of law authorizing him to sell the land for taxes, con- 
veys no title. Therefore, the defendant is not protected by “claim and color of title 
made in good faith” in the meaning of the law. The Court defined the “ claim and col- 
or of title made in good faith” under this law, to be such a title as in law would pass 
the estate prima facie, if a better title be not shown. That it is a question of law, and 
not depending upon the opinion of the occupant, otherwise the defence would depend 
upon the capacity of the man to judge; in which case it would protect one and not 
avail another, who might be more intelligent. 
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Supreme Court of New York. Judge Edmonds announced the following decisions. 


Swan and O'Conner, executors of John Pye, v. Rachel Whaley, executriz. A trustee 
may purchase a claim against the estate he represents, but he may not make profit out 
of it, and whether the purchase is for his benefit or for the benefit of the trust estate, is 
at the opinion of the cestui que trust. Where an executor purchases a mortgage against 
the estate, and is at the same time in receipt of moneys belonging to the estate, he can- 
not foreclose that mortgage for his own benefit until he accounts for the moneys thus 
in his hands, or at least by his bill of foreclosure offers to account therefor. Decree of 
the Vice Chancellor reversed, and the defendant allowed to file a cross-bill, the two suits 
to be heard together. 

James Keely v. Thomas Keely, on error to New York Common Pleas. An action of ac- 
count between two joint contractors to build a house where one has received more than 
his share of the proceeds of the joint labor, and as the appropriate remedy in a case where, 
as in this case, the balance was less than $100, so that a bill in equity to settle a part- 
nership would not lie. Judgment affirmed. 


Jeremiah M. Wardell v.S. W. and F.M. Haight. A retiring partner must give actual 
notice to his customers, or dealers, in order to exempt himself from liability for debts 
contracted after dissolution in the name of the firm. No particular number of transac- 
tions necessary to constitute one a dealer or customer within the rule. A person know- 
ing of the partnership, having sold one bill for cash and one on credit to the firm, is 
within the rule. Motion to set aside the report of referees denied. 


Samuel Willoughby, surviving administrator, &c. v. James A. Clark, administrator, &c. 
An administrator who delivers over to his co-administrator, with the assent of a creditor 
of the estate, all the assets in his hands, is discharged from all liability to that creditor in 
respect to those assets. ‘Testimony taken in an original suit is not evidence per se, with- 
out an order as the Court, in a cross suit, in which other persons are the parties, and 
the issues are different. Decree of the Vice Chancellor confirmed. 


Conch and Holmes, assignees of Isaac S. Clason v. Dickenson and Delaplain, executors 
of Isaac Clason, deceased. ‘The testator’s personal property not being enough to pay his 
debts, a portion of his real estate was sold for the purpose, and afterwards $20,000 was 
recovered by the executors for indemnities under the treaty with France. Held, that the 
sum did not pass to plaintiffs under an assignment of the interest in the personal estate, 
but belonging to the devisees of the real estate, to indemnify them for so much as had 
been taken to pay the testator’s debts. Decree of Assistant Vice Chancellor reversed, 
and bill dismissed, with costs. 


Jeremiah S. Stewart vy. Samuel Williams, et al. Plaintiff was an accommodation en- 
dorser on a note given to secure a debt due to the defendant, which endorsement was ob- 
tained by misrepresentations made by the maker of the note. Defendant received the 
note before due, and endorsed the amount on a draft past due, so that he was not a holder 
for valuable consideration, but merely exchanged credits. Decree of the Vice Chancellor 
dismissing bill, wherein he seeks to have the notes given up to be cancelled, is reversed. 








